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ISSUE PRESENTED

I. Whether the motion judge erred in concluding that
the Commonwealth did not meet its burden to
demonstrate that the defendant had made a knowing and
voluntary waiver of his Miranda rights when he chose
to speak with detectives twice in the aftermath of the
murder and %oluntarily made statements to the police.
IT. Whether the motion Jjudge further erred in
suppressing the results of forensic testing revealing
the victim’s DNA profile on the defendant’s l‘awfully
seized clothing.

STATEMENT OF THE CASE

On March 10, 2015, a 'Suffolk County grand jury
returned indictments charging the defendant with
murder, in violation of G.L. «¢. 265, § 1, and
violating an abuse prevention order, in violation of
G.L. c. 20%a, § 7 (C.A. 12-13).' On September 29,
2015, the defendant filed a motion to dismiss the

indictments and & motion to suppress evidence and

! References to the Commonwealth’s record appendix will

be cited by page as (C.A. ). References to the
motion to suppress transcript will be cited by page
number as (Tr. _ ), and references to the Motion to

Suppress Exhibits will be cited by number as (Exh.

).



statements, along with a memorandum of 'law and a
supporting affidavit (C.A. 13, 17-24). On
November 24, 2015, the Commonwealth filed oppositions
to the motion to dismiss and the motion to suppress
(C.A. 33-45). On November 320, 2015, the defendant
filed a.~supplemental memorandum 1in support of his
motion to suppress (C.A. 13, 25-32).

Oon November 30, 2015, the Superior Court
(Salinger, J.) heard argument concerning the motion to
dismiss. (C.A. 13). Additionally, an evidentiary
hearing was conducted concerning the 'motion. to
suppress (C.A. 13). Following the hearing, on
December 9, 2015, the Commonwealth  submitted
supplemental memoranda in opposition to the motion to
dismiss and the motion.to suppress (C.A. 13, 46-48).

"On December 20, 2015, the motion Jjudge issued
findings of fact and rulings of law allowing, in part,
the motion suppress statements and allowing the motion
to suppress the results of forensic testing on
clothing lawfully seized from the defendant (C.a. 1-
11, 13). The motion Jjudge also issued an order
denying the defendant’s motion to dismiss (C.A. 13-

14). The Commonwealth received these decisions on



December 24, 2015, andffiled a timely notice of appeal
on December 29, 2015 (C.A. 53-54).
On December 30, 2015, the Commonwealth filed a

petition for interlocutory review of Judge Salinger’s

partial allowance ' of the defendant’s motion to
suppress (C.A. 55-87). The defendant opposed the
petition on January 8, 2016 (C.A. 88-96). On January

20, 2016, the 'Honorable Geraldine Hines allowed the
Commonwealth’s petitidn, and ordered that it proceed
in this Court (C.A. 97).

On February 12, 2016, the defendant petitioned
the Single Justice for léave to file a cross-appeal,
seeking interlocutory review of Judge Salinger’s
partial denial of the motion to suppress‘ {(C.A. 98-
112) .7 He also moved to consolidate his petition with
the Commonwealth’s petition (C.A. 98-105). The
Commonwealth did not oppose the petition and, on
?egruary 24, 2016, the Honorable Robert Cordy allowed
it and, like the Commonwealth’s appeal, ordered that

it proceed in this Court (C.A. 113-14).

2 7he defendant did not seek review of the denial of
the motion to dismiss.



On July 19, 2016, both cases were entered in this
Court (C.A. 113).

STATEMENT OF FACTS

The defendant has been indicted for the murder of
Stéphanie.McMahon in November, 2014. The cause of the
victim’s death was blunt force trauma to the head.
Stephanie McMahon and the defendanf, Randall Tremblay,
were involved in an on-and-off romantic_relationship.
The relationship was troubled, and at the time of her
death, the victim had an active restraining order
against the defendant.

I. The Motion Judge’s Factual Findings.

Based on the testimony at the suppression hearing
and the video recording3 of the defendant’s second
interview, Judge Salinger made the following findings
of fact:

- The Court heard testimony from Boston Poiice Sgt.
Scott Yanovitch, ©Ofc. Shawn Roberts, and Sgt. Det.

Michael Stratton during an evidentiary hearing held on
November 30, 2015. The Court credits their testimony-
to the extent it is consistent with the explicit
findings of fact made below. In addition, the Court
received into evidence a number of exhibits. The Court

makes the following findings of fact based on this

3 The second interview was admitted at the motion to
suppress hearing as Exhibit 4, a copy of which is
appended to the instant brief.



evidence and on reasonable inferences it has drawn
from this evidence.

1.1. 1Initial Response to Crime Scene. Shortly
after 2:00a.m. on Tuesday, November 18, 2014, the
Boston police received a 911 call reporting that a
woman had died at a home in the Hyde Park section of

Boston. Ofc. Landrom and Lwo Emergency Medical
Services ("EMS") personnel resppnded to the scene
first.

They found the victim, Stephanie McMahon, 1lying
dead on a very bloody couch with a blanket over her.
McMahon's face was bruised and Dbloodied. Michael
Doucette and Gay Finley were in the apartment. Ms.
Finley had called 911.

- Sgt. Yanovitch arrived Jjust after EMS had
pronounced McMahon to be dead. Yanovitch asked the
police dispatcher to issue "full notifications,"™ which
means that the police have found a dead person and
that all relevant units, including a homicide
detective, should respond to the scene. Yanovitch
spoke separately with Doucette (who smelled of alcohol
and acted intoxicated) and Finley (who did not). The
full notifications went out around 2:50 a.m. Sgt. Det.
Michael Stratton of the homicide unit was notified
about the matter by page. He drove from his home in
Hopkinton to the crime scene.

Ofc. Roberts and Ofc. Laden® [sic] were on patrol
together that night -in a marked police cruiser.
Roberts recognized the Hyde Park address because he
had been there a couple of months earlier when McMahon
reported that her window had been damaged. He knlelw
from that prior call that Ms. McMahon had called the
police on several occasions regarding alleged domestic
violence against her by Randall Tremblay. As a result,
when Roberts heard by radio the issuance of "full
notifications” for McMahon's address, he wused his
mobile data terminal to look wup previous police
réports regarding that address. That led him to check

! The correct spelling of the officer’s name 1is
“Layden.” ’



Tremblay's online c¢riminal record. Roberts Jlearned
that there was an active restraining order requiring
Tremblay to stay- away from McMahon's residence, as
well as an active arrest warrant against Tremblay for
failing to register with the sex offender registration
board. Roberts was able to pull up and view one or
more booking photos of Tremblay, so he now knew what
Tremblay looked like.

1.2. Tremblay's Behavior at the Crime Scene. Over
the next hour or so Sgt. Yanovitch observed a man who
turned out to be Mr. Tremblay hanging out near Ms.
McMahon's apartment. The £first time, Yanovitch had
stepped outside the apartment to get some fresh air
when he noticed Tremblay walk past. Tremblay was
talking and mumbling to himself.

The second time, Doucette asked if he could go
outside to smoke a cigarette. Yanovitch went with him.
Tremblay again walked by, still talking to himself.
Tremblay asked Doucette for a cigarette. Yanovitch
told Tremblay to move along. At around this time,
Roberts completed his online research of McMahon and
Tremblay, and contacted Yanovitch by radio to report
what he had learned. Roberts explained the apparent
history between McMahon and Tremblay, and informed
Yanovitch about the restraining order and arrest
warrant that had been issued against Tremblay. Sgt.
Yanovitch asked Ofc. Roberts to come to the Hyde Park
address, take a 1look at Doucette, and. determine
whether he looked like Tremblay. Roberts arrived at
the scene a few minutes later. He told Yanovitch that
Doucette was not Tremblay, and did not appear to have
been involved in any of the prior domestic violence
incidents against McMahon. Roberts then left the
scene. Yanovitch and Doucette went back inside the
apartment.

The third time, Yanovitch was inside the
apartment when he heard someone yelling loudly
outside. Yanovitch went out and discovered that
Tremblay' was doing the yelling. Tremblay was on the
sidewalk vyelling things 1like "What's going on in
there?", "I know what " happened,” and "She was my
friend." Tremblay then walked up to Yanovitch and



again asked "what's going on in there?" and again said
"she was my friend."” Yanovitch asked Tremblay "What's
your name?" Tremblay did not answer, but instead said
"What, are you going to run me?"” Yanovitch then
radioed Roberts and asked him to come back to the
scene - to determine whether this second man was
Tremblay. By now it was around 3:40 a.m.

When Ofc. Roberts and Ofc. Laden ({sic] returned
to McMahon's apartment, Mr. Tremblay was still with
Sgt. Yanovitch. Roberts recognized Tremblay from his
booking photo. Roberts told Yanovitch that the man- who
had been yelling was Tremblay, and that there was an
outstanding arrest warrant against him.

Roberts and Laden [sic] approached Tremblay.
Roberts could smell alcohol on Tremblay. Roberts told
Tremblay that he had an outstanding arrest warrant,
and that he was therefore under arrest. He and Laden
[sic] placed Tremblay in handcuffs. Tremblay said he
had paperwork in his pocket showing that the arrest
warrant had been recalled. Roberts looked at the
paperwork and saw that it concerned a different
warrant. But he nonetheless took Tremblay's ID, went
back online using the mobile data terminal in his
cruiser, and confirmed that there was an active
warrant for Tremblay's arrest. Roberts then read
Tremblay his Miranda rights from a laminated card.
Tremblay never said whether he understcod those rights
or not.

Roberts and Laden {sic] drove Tremblay to Boston
Police headquarters in their marked police cruiser.
Tremblay was 1in the rear seat and was handcuffed
during this ride. During the drive, Tremblay kept
asking if he was going to be released, because the
arrest warrant was a mistake. Tremblay said nothing
about McMahon's death during this ride. Upon arrival,
the officers brought Tremblav to the homicide unit on
- the second floor.

The police also transported Doucette and Finley
to police headquarters to be interviewed by a homicide
.detective. The detectives interrogated Tremblay before
speaking with Doucette or Finley. The Commonwealth



presented no evidence regarding what, if anything, the
police learned from Doucette or Finley either at the
crime scene, later at police headguarters, or-at any
other time.

1.3. First Interrogation of Tremblay. Sgt. Det.

Michael Stratton 1interviewed Mr. Tremblay 1in an
interview room for about an hour, beginning at around
4:30 a.m. (The Court credits the date and time stamp

on the recording of the wrong room, and does not
credit the inconsistent time that someone wrote on the
Miranda form discussed below). Stratton believed that
the ’'interview was being recorded. Unfortunately,
whomever (sic) turned on the recording equipment did
so for the wrong ‘interview room. The room where Gay
Finley was sleeping was recorded for that hour.
Stratton's interview of Tremblay was not. Stratton
took no notes, because he thought the interview was
being recorded. Although no other police officer was
present in the interview room with Stratton and
Tremblaya Ofc. Roberts observed and listened to the
interview on the recording system's monitor outside
the interview room.

At the beginning of this first interview, Sgt.
Det. Stratton told Tremblay that the interview was
being recorded. He then read Mr. Tremblay his Miranda
rights from a preprinted form. Tremblay put his
initials next in each spot that Stratton told him to
initial, and signed his name where Stratton told him
to .sign. Over the next hour, Tremblay made statements
implicating himself in McMahon's death. Tremblay said
that he had been with McMahon Sunday night, that they
got into an argument, that he used his hands to strike
McMahon in the head twelve to fifteen .times, that
Tremblay "got her good,” and that ¥I think I killed
her." Tremblay told Stratton that when he woke up
Monday morning McMahon's body was cold and he believed
she was dead, that Tremblay then left the apartment

> Judge Salinger’s finding on this point is clearly

érroneous. Detective David O’Sullivan was also
present in the room when the defendant was first
interviewed (Tr. 88). Detective 0O’Sullivan did not

testify at the motion hearing.



and found Mr. Doucette, that they drank some beer
together, and that Tremblay, Doucette, and Doucette's
friend returned to McMahon's apartment. Tremblay said
he mopped up some big puddles of blood 1in the
apartment. and took out some trash. Tremblay also said
that he drank some more beer 1in the apartment,
finishing the last one Jjust before Finley called 911.
The Court credits Ofc. Roberts testimony that during
the whole time that Tremblay was confessing he had
killed McMahon, he still kept saying that the warrant
for his - arrest for failing to register as a sex
offender was a mistake, and he still kept asking when
he was going to be release(d].

For the reasons explained below, the Court finds
that Tremblay was intoxicated throughout this first
interrogation.

1.4. Cigarette Break. After Stratton completed
the interview and left the interview room, he learned
that the wrong room was recorded. Stratton was upset.
He went back to Tremblay, explained that the interview
had accidently not been recorded after all, and asked
Tremblay if he would agree to a second interview, to
go ‘over the same things that Tremblay had already
explained to Stratton, but this time to have it all be
recorded. Tremblay said that he wanted to have a
cigarette first. '

Ofc. Roberts and Ofc. Laden ([sic] then brought
Mr. Tremblay to a fire exit door so that he could
smoke a cigarette. They handcuffed Tremblay's wrists
together in front of his body.

During this ten minute Dbreak, Tremblay kept
asking when he was going to get out. Tremblay did not
understand that he had Jjust incriminated himself by
confessing he had killed McMahon, that his statements
were going to be used against him, and that therefore
the police were not going to let him go but instead
were going to hold him and charge him with killing

McMahon.

1.5. Second Interrogation of Tremblay. St

-

tratton
interviewed Tremblay a second time, beginning ar

ound
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5:50 a.m. The second interview was recorded. Having
viewed and listened to the entire recording several
times, the Court finds that Tremblay was quite
intoxicated throughout that interview and that he did
not knowingly and intelligently waive his Miranda
rights.

Sgt. Det. Stratton never asked Mr. Tremblay if he
had been drinking alcchol, had taken any kind of legal
or illegal drugs, or was unable to focus or understand
what was happening for some other reason. The Court
finds that Stratton knew that Tremblay had been
drinking, that he should have known that Tremblay was
acting like he was drunk or similarly incapacitated,
and that Stratton therefore should have asked Tremblay
questions to determine whether Tremblay was
intoxicated and whether " he had the capacity to
understand what he was doing in waiving his Miranda
" rights. The Court finds that Stratton never did so.

When Tremblay was brought back to the interview
room, he walked past Michael Doucette, who was eating
somewhere nearby. Tremblay ‘tried to get food from
Doucette. At one point  Tremblay said to Doucette,
"Mike, give me an English muffin, will you?"

Tremblay was stumbling around and very unsteady
on his feet when he was brought back into the
interview for the second interrogation. In the
recording of this interview Tremblay sounds drunk and
seems to have trouble speaking clearly, as Sgt. Det.
Stratton is taking off his handcuffs. Once his cuffs
are off, Tremblay had great difficulty walking just a
few steps to his seat. He -stumbles several times
before managing to sit down.

Tremblay asked "Am I out of here or not?"
Stratton replied "Pretty soon.”" Tremblay then asked
"Straight wup?" It 1is apparent that Stratton® (sic)
still did not understand that having incriminated

® This appears to be a typographical error in the
motion judge’s findings. It is clear from the context
that he is discussing the defendant, and nct Sergeant
Detective Stratton.
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himself by confessing that he beat McMahon to death he
was not going to be released.

Once Tremblay was seated, he paid very little
attention while Stratton tried to review the Miranda
form with him. At some point Tremblay reached across
the table and started playing with Stratton's pen and
the papers he had in front of him. Stratton did not
ask Tremblay to sign a new Miranda form, but instea
shows Tremblay the one he previously signed. Stratton
. finally gets Tremblay to say that he understood all of
his Miranda rights. The Court £finds, however, that
Tremblay was not focused at this point and was paying
very little attention to the rights that Stratton read
to him from the Miranda form.

During the second interview, Tremblay once again
admits that he repeatedly hit McMahon in the head, and
in so doing he killed McMahon. At one point Tremblay
said "She's dead because of me." At another he said "I
did whack her." Stratton has Tremblay explain in some
detail exactly what Tremblay recalled happening the
night he killed McMahon, and what Tremblay did after
waking up the next morning and finding that McMahon
was dead.

Although Tremblay again admitted that he had
killed McMahon, during the second interview Tremblay
kept asking when Stratton is going to 1let him go.
Toward the end of the second interview Tremblay said
**You're gonna let me go now, right?" and "Let me walk
out of here.” After the interview was completed, and
Stratton was guiding Tremblay out of the interview
room, Tremblay kept asking when Stratton was going to
let him go. -

The Court finds that at the end of the second
interview Tremblay still did not understand that he
had incriminated himself, and that police were going
to use Tremblay's statements against him, and that the
police were going to arrest Tremblay for killing
McMahon and thus would not be letting him go.

Since it 1is apparent that Tremblay was quite
intoxicated throughout the second police
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interrogation, the Court infers and therefore finds
that he was even more drunk during the first
interview.

1.6. Arrest of Tremblay for Murder and Seizure of
his Clothing. Based on Tremblay's statements, Sgt.
Det. Stratton arrested Mr. Tremblay for murder. The
pelice brought Tremblay downstairs for = full
photographs, not Jjust the standard booking photos.
Stratton saw that one of Tremblay's sneakers and one
of his socks appeared to have blood on them. Based on
Tremblay's admissions during the two interviews,
Stratton seized all the clothing that Tremblay was
wearing at that time. The police performed various
forensic tests on that clothing, and determined that
every article of clothing Tremblay had been wearing
tested positive for the presence of human blood. The
police never sought or obtained any search warrant
before testing Tremblay's clothing.

(C.A. 1-8).
II. The Motion Judge’s Rulings of Law.

Judge Salinger denied-the defendant’s motion with
respect to statements that the defendant made prior to
being placed in custody and interviewed at Boston
Police Headguarters (C.A. 1, 8, 11). He allowed the
motion with respect to custodial statements that the
defendant made during both the first unrecorded
interview and the second recorded interview (C.A. i,
g8, 11). He credited the testimony of Sergeant
Yanovitch, OQOfficer Roberts, and Sergeant Detective
Stratton “to the extent it is consistent with- the

explicit findings of fact” (C.A. 8).
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He ruled that the Commonwealth had not met its
burden of proving that éhe defendant had made a
knowing and voluntary waiver of his Miranda rights at
any time (C.A. 8) . He determined that the defendant
was “far too intoxicated” to be able to make a knowing
and voluntary waiver of his rights to remain silent
and . to speak with counsel.during both the  first and
second interviews, and that Sergeant Detective
Stratton knew ér sﬁould have known that the defendant
was “quite intoxicated” and should have stopped the
interviews (C.A. 1, 9). Judge Salinger further ruled
that the “inadvertent failure to record the first
interview of Tremblay at police headquarters leaves
substantial doubt as to whether Tremblay made a
knowing and intelligent waiver” of his rights during
the first interview and that the police could not
“cure that problem” with a second interview that again
began with “yet another attempt to get [the defendant]
to waive his Miranda rights” (C.A. 10).

With respect to the defendant’s clothes, Judge
Salinger ruled that the police lawfully seized them
under the exigency exception to the search warrant

statute, but were required to seek a warrant before
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conducting any forensic testing (C.A. 10). He thus
suppressed the forensic test results of the blood
stéins on his clothing (C.A. 10). He détermingd that
the police did not have probable cause to arrest the
defendant for murder, absent the statements, and that
the search incident to arrest exception did not apply
because the defendant was arrested for failure to
register as a sex offender and there was no reason to
believe that the seizure would lead to evidence of
that crime (C.A. 10-11).
ARGUMENT

I. THE MOTION JUDGE ERRED IN CONCLUDING THAT THE

COMMONWEALTH DID NOT MEET ITS BURDEN TO

DEMONSTRATE THAT THE DEFENDANT MADE A KNOWING AND

VOLUNTARY WAIVER OF HIS MIRANDA RIGHTS BREFORE

SPEAKING WITH DETECTIVES TWICE IN THE AFTERMATH

OF THE MURDER.

In reviewing a motion to suppress, a court will
accept the motion judge’s findings of fact unless
there 1is élear error and “make an independent
determination of thé correc;néss of the judge’s
application of constitutional principles to the facts
as found.” Cémmonwealth v. Tremblay, 460 Mass. 199,

205 (2011); accord Commonwealth v. Mercado, 422 Mass.

367, 369 (1896). “Where the motion judge’s findings



15

of fact are premised on documentary evidence, however,

the case for deference to the trial judge’s findings

of fact 1is weakened.” Commonwealth v. Clarke, 461
Mass. 336, 340 (2012). Thus, - this Court will take “an
- independent review” c¢f the wvideo evidence as it is “in

thé same position as the [motion] judge in viewing fhe
videotape.” Id. at 341 (citations omitted).

Here, the motion Jjudge’s subsidiary factual
findings and legal conclusion that the defendant was
too intoxicated to make an intelligent and voluntary
waiver of his Miranda rights and to make voluntary
statements during both interviews are based upon a
clearly erroneous detefmination as to the defendant’s
condition as depicted in the video. This Court 1is in
aé good a position as the motion judge, and_uéon its
own independent review of the videotape should
conclude,‘ contra;y to Judge Salinger, that the
defendant’s waiver of Miranda was 1intelligent and
voluntary énd that his statements themselves were

voluntary.
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A. The Motion Judge Erred Because The Defendant
Knowingly, Intelligently, And  Voluntarily
Waived His Miranda Rights.

The motion judge wrongly concluded that the
Commonwealth did not prove beyénd a reasonable doubt
that the.defendant validly waived his‘biranda rights
(C.A; 11). The défendant's Miranda wailiver form
(Exh. 1 at C.A. 51), the video depicting the recorded
interview (Exh. 4), and the totality of the
circumstances contradict the motion judge’s findings
and conclusion and require reversal.

Both the United States Constitution and the
Massachusetts Declaration of Rights prohibit the
government from compelling criminal defendants to
provide incriminatory evidence against themselves.
U.S. Const. amend. V; Mass. Const. pt. 1, art. XIT.
To ensure that a criminal»defendant is not compelled
to provide self—incfiminating testimony in derogaticn
of these rights, a layer of prophylaxis is required,
including the so—calied Miranda warnings. Maryland v.
Shatzer, 130 S. Ct. 1213, 1219 (2010); Miranda v.
Arizona, 384 U.S. 436, 478-79 (1966). -Under Miranda,
the Commonwealth must prove beyond a reasonable doubt

that the criminal defendant voluntarily, knowingly,



17

and inteiligently waived hié rights before it can use
a statement elicited duiing custodial interrogation
against the defendant at trial. Commonwealth wv.
Hensley, 454 Mass. 721, 730 (2009); Commonwealth v.
Jones, 439 Mass. 249, 256 (2003). Even after a
defendant waives these rights, he may thereafter
assert them at any time during the interrogation.
Miranda, 384.U.S. at 473-74; Commonwealth v. Obershaw,
435 Mass. 794, 800 (2002); Commonwealth v. Fowler, 431
Mass. 30, 37-38 (2000). In determining whether police
officers adequately conveyed the Miranda warnings,
“reviewing courts are not reguired to examine the
words employed ‘as 1if construing a will or defining
the terms of an easement. The inquiry 1is simply
whether the warnings reasonably convely] to {a
suspect] his rights as required by Miranda.’” Florida
v. Powell, 130 S. Ct. 1195, 1204 (2010), quoting
Duckworth v. Eagan, 492 U.S. 195, 203 (1989).

- In = the present case, the Commonwealth
aéknowledges that the defendant’s interview at the
Boston Police station amounted to custodial

interrogation necessitating Miranda warnings and

waiver. Viewed objectively and in totality, however,
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the video recording of the defendaﬁt’s interview
establishes beyond a reasonable doubt that the police
provided the defendant the requisite Miranda warnings,
the defendant understood the warnings, he waived his
Miranda rights intelligently and voluntarily, and his
ensuing statements themselves were voluntary.
Contrary to the motion judge’s findings, the
defendant’s consumption of aléohol hours prior to the
interrogation did not render him so intoxicated as to
preclude his intelligent and voluntary waiver of
Miranda, or the voluntariness of the statements
themselves.’

An objective viewing of the video Irecording of
the defendant’s interview establishes the following
beyond a reasonable douﬁt. Sergeant Detective
Stratton reviewed the Boston Police Department Miranda
Warning form -with the defendant before beginning bkoth
interviews -- even though the defendant had received

Miranda warnings when he was arrested on a warrant

7 Indeed, notwithstanding the judge’s view that the
defendant was so intoxicated as to preclude an
intelligent and voluntary waiver of Miranda, the judge
did not find the defendant’s intoxication to render
his statements to the police at the scene involuntary,
and altogether fails to address voluntariness in his
rulings of law.



19

just a few hours earlier for failure to register as a
sex offender® (C.A. 4, 5, 7, Exh. 1 at C.A. 51).

During the unrecorded statemént, Sergeant
Detective Stratton read the defendant his Mirandg
rights, and the defendant initialed and signed the
form (C.A. 5).° During the recorded video, Sergeant
Detective Stratton went through each of the Miranda
rights with the aefendant: the riéht to remain silent
and that anything the defendant said could be used
against him in court; the right to ask a lawyer for
advice before gquestioning or to have a lawyer present
during questioning; that if hé could not afford a

lawyer, one would be provided at no cost; and the

® The motion judge’s finding that, when given Miranda
warnings at the scene, the defendant did not
acknowledge that he understood the warnings 1is
immaterial &as no custodial interrogation occurred at
that juncture. :

° Contrary to the conclusion of the motion judge, the
“inadvertent failure to record the first interview of
Tremblay at. police headguarters” does not leave
substantial doubt as to whether Tremblay made a
knowing and intelligent waiver” of his rights (C.A.
10). - The failure to record the first interview was
clearly inadvertent, and the judge did not find
otherwise. In that posture, the failure to record it
has no bearing on the intelligence and voluntariness
of the defendant’s waiver and statements. Indeed, the
crux of the 7judge’s findings and rulings rest on the
erroneous premise that the defendant was too
intoxicated to understand the warnings, to waive
Miranda, and to make statements voluntarily.
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right to stop gquestioning at any time (Exh. 1 at
C.A. 51, Exh. 4). Agailn, the defendant clearly
reiterated that he understood his rights and the

juage’s finding.that he was not paying attention to

[y

he warnings 1s belied by the recording {Exh. 4) and
thus clearly erroneous. The defendant initialed and
signed ~the Miranda waiver form during the first
interview, reviewed the form during the second, and
confirmed that he understood the rights that he was
waiving (Exh. 1 at C.A. 51, Exh. 4). See e,g.,'
Commonwealth v. Perez, 411 Mass. 249, 255 (1991),
citing Commonwealth v. Day, 387 Mass. 915, 919-20
(1983) (“We have ruled the use of a card containing
the Miranda warnings sufficient to advise a defendant
of his rights, 1if it appears that the defendant has
read the card and indicates an understanding of what
he has read”).

Accordingly, it 1is <clear from the record --
including the videotape and the defendant’s signed
Miranda waiver form -- that he received and waived his
Miranda rights before speaking with the pfficers and
that he was not too intoxicated to understand his

rights and to waive. them intelligently and voluntarily
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before both the first and the second interviews.
Contrary to the motion judge’s thinking (C.A. 9), the
police were not required té engage in a colloguy with
the defendant regarding the extent of his alcohol
consumption, or its effect on his scbriety and |
thinking, before proceeding. Rather, they were
entitled to rely on their -observations as to the
defendant’s appearance and conduct. See Commonwealth
v. Pina, 430 Mass. 66, 71 (1999). That the defendant
reported having consumed alcohol hours prior to the
interrogation, and appeared to stumble when entering
the room for the second interview (Exh. 4), did not
render his understanding énd waiver unintelligent or
involuntary. See Commonwealth v. Prater, 420 Mass.
569 (1995). Indeed, even where, as here, police had
detected an odor of alcohol (albeit some time before),
the determination that the defendant understood his
rights and waived them knowingly and intelligently is
warranted where his answers to inquiries are
responsive, coherent, and sometimes self-serving. = He
was not sé intoxicated that he was unable to waive his
rights in an intelligent, knowing, and voluntary

manner. See Commonwealth v. Newsom, 471 Mass. 222,
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231-232 (2015); Commonwealth v. Lopes, 455 Mass. 147,
167 (2009) (defendant Qas twice given complete Miranda
wafnings; each time he was read each right verbatim
from a form, stated that he understood each right, and
signed his name to the form, indicating that he
understéod the rights'and waived them voluntarily and
wished to make a statement): Commoﬁwealth v. Murphy,
442 Mass. 485, 494 (2004) (police officer’s scrupulous
administration of Miranda warnings where officer
stopped to ask defendant whether he understood each
right‘ and gave him Miranda form to sign and read,
helped show that defendant’s Miranda waiver was
valid); Commonwealth v. Raymond, 424 Mass. 382, 393
(1957) (“onée the [Miranda] warnings .are read, the
defendant presumably understénds that he need not
answer any questions the police pose”f.

“Because defendant was advised of, and waived,
his [Miranda] rights, the issue becomes whether the
Commonwealth has proved, by a totality of éhe
circumstances, that defendant made a voluntary,
knowing, and intelligent waiver of his rights, and
that his statements were otherwise voluntary.”

Commonwealth v. LeBeau, 451 Mass. 244, 255 (2008). “A
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statement 1is voluntary if it is the product of a
‘rational intellect’ and .a ‘free will,” and not
induced by physical or psychological <coercion.”
Commonwealth v. LeBlanc, 433 Mass. 549, 554 (2001),
citing Comﬁonwealth v. Mandile, 397 Mass. 410, 413
(1986). The test for voluntariness is whether

in light of the totality of the
circumstances surrounding the making of the
statement, the will of the defendant was
overborne to the extent that the statement
was not the result of a free and voluntary v
act. Relevant factors include whether
promises or other inducements were made to
the defendant by the police, as well as the .
defendant’s age, education, and
intelligence; experience with the <c¢riminal
justice system; and- his physical and mental
condition, including whether the defendant
was under the influence of drugs or alcohol.
The mere presence of one or more factors is
not always sufficient to render the
statements involuntary.

Commonwealth v. Howard, 469 Mass. 721, 727-28 (2014).
Although “special care must be taken to assess the
voluntariness of a defendant’s statement where there
i35 evidence that he was under the influence of alcohol
or drugs, an ‘otherwise voluntary act 1is not
necessarily rendered involuntary simply because an
individual has been drinking or using drugs.’”

Commonwealth v. Brown, 462 Mass. 620, 627 (2012),
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quoting Commonwealth v. Silanskas, 433 Mass. 678, 685
(2001) .

The motion judge’s finding that the defendant was
"“far too intoxicated” to understand and to make a
knowing, voluntary, and intelligent waiver of his
rights to remain silent or obtain counsel during both
interviews (C.A. 9) is éimply contrary to the best
evidence ofAthe defendant’s condition-- the recording
itself (Exhz 4). As this Court is well aware, there
is no per se rule of exclusion for statements given by
individuals who have consumed alcohol. Instead, there
are myriad cases affirming the princiéal that even
those who unquestionably display signs of intoxication
are able to intelligently waive Miranda and
voluntarily provide a statement to the poclice. See,
e.g., Brown, 462 Mass. at 627 (even though the
defendant’s speech was “sluggish” from being under.the
influence of drﬁgs, his statements were voluntary
where “there [was] nothing to suggest that he was
acting irrationally or was out of contrel, or that his
denials were induced by psychological coercion”);
Commonwealth v. Simmons, 417 Mass: 60, 65-66 (1994)

(even where the defendant’s speech was slurred due to
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intoxication, his statements were voluntary wﬁen the
police could understaﬁd him, when he walked without
difficulty, and when he appeared to understand what
was'happening); Commonwealth v. Liptak, 80 Mass. App.
Ct. 76, 80-82 (2011} (even though the defendant was
intoxicated, his statements were voiuntary because he
was coherent and because he understood and responded
to questions asked of him, and because he was alert
and spoke in a cogent manner).

In determining whether the level of‘intoxication
prevented the defendant from being able to validly
waive his rights, the defendant’s outward behavior is
key. Commonwealth v. Garcia, 379 Mass. 422 (1980);
Silanskas, 433 Mass. at 678 ({while odor of alcohol was
apparent on defendant’s Dbreath, his answers were
responsive, coherent, ana he could understand the
inQuiries posed to him); Commonwealth v. Mello, 420
Mass. 375 (1995) (defendant spoke coherently, ;ppeared»
sober, and did not have any difficulty undersfanding
guestions) .

Here, while there 1is some indication that the
defendant had been drinking alcohol some hours prior

to the ‘interrogation, the motion judge’s finding that
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his intéxicétion rendered him unable to make a valid
waiver 1is contradicted by an unbiased assessment of
what is seen on the video (Exh. 4). Howard, 469 Mass.
at 727 (videotape of booking confirmed that, though
intoxicated, the defendant’s statement was voluntary
where he was able to follow commands, answer
questions, carry on conversations, and maneuver
without assistance). Even accepting that  the
defendant had been drinking at some point earlier that
day, or the night before, and was perhaps to some
extent under the influence of alcohol, intoxication
alone is not enough to negate voluntariness.
Commonwealth _ V. Hooks, 375 Mass. 284 {1978) ;
Commonwealth v. -MEehén,b 377 Mass. 552 (1979)
(reaffirming that intoxication does not alone justify
the suppression of a statement of admission);
Commonwealth v. Doucette, 391 Mass. 443 (1984) .
Indeed, there is no indication in the wvideo that the
defendant was confused or had trouble understanding
the officers (Exh. 4)1 There is similarly no evidence
that his answers were .inappropriate or garbled, or
that his will was\ being overborne (Exh. 4). The

defendant did not assert at any point that he was
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iﬁtoxicatéd, and he did not slur his words during the
interaction (Exh. 4). The defendant appropriately
responded to the officers qguestions, Xknew when to
withhold information (i.e., when asked to provide
Doucette’s last name, the defendant declined for fear
of getting Doucette in trouble), and knew to withhold
certain details of the assault on the victim (i.e.,
the defendant only admitted to using an open hand to
hit the wvictim) (Exh. 4), was able to recall a
telephone number (Exh. 4), was able to relay specific
details bf what had occurred over the course of the
days leading up to the victim’s death (Exh. 4), and
even corrected the detectives when they made mistakes
repeating what he had éaid (Exh. 4). Moreover, the
defendant’s strateéic withholding of information
conveyed an awareness of his self-interest: for
example, when asked to provide Doucette’s last name,
the defendant declined for fear of getting Doucette in
trouble, and the defendant tactically withheld certain
details of the assault on the victim, admitting, for
example, only to using an open hand to hit the victim
(Exh. .4). Additionally, even during the first

interview, the defendant was able to tell police
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exactly where the wvictim’s dentures and phone were
located in the apartment (Tr. 94-95, 117, 122). The
defendant’s behavior and recall is simply not that of

a man who was too intoxicated to appreciate the rights

(e i}

he is afforded. He followed commands, answered
questions, and carried on conversétions, and promoted
his own agenda. See Howard, 469 Mass. at 728. That
the motion judge concluded otherwise does not change
what actually occurred or ‘establish what 1is plainly
evident from review of thg video, the defendant
understood his Miranda rights, and made the conscious
and rational decision to knowingly, voluntarily, and
intelligently forego them.

‘Commonwealth v. McCray, 457 Méss. 544, 553-55
(2010), 1is instructive._ There, £he defendant along
with several others tied up, beat, burned, stabbed,
and murdered a 19 year old giri. Id. at 547. The
defendant moved to suppress statemeﬁts' and asserted
that he was intoxicated, possibly> retarded, or
suffered from some mental illness, which rendered his
statements to police inadmissible. Id. at 549.
Citing established precedent, the Supreme Judicial

Court reiterated that, while mental retardation or
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mental illness are relevant, they do ﬁot preclude the
making of voluntary statements or waivers. Id. at 554.
Evidence of impairments such as these, as well as
intoxication, only requires suppression where the
defendant is rendered incapable of giving a voluntary
statement or waiver. Id. |

As 1is evident from the. interrogation video and
from the testimony concerning the first interview,
here the defendant and the officers spoke to each
other in a casual manner, the defendant was clear in
his statements and responses, he clarified items and
even corrected the officers (Tr. 96—98,' Exh. 4).
There was no evidence whatscever that the defendant’s

will was overborne due to supposed intoxication (Exh.

4) . The defendant requested the opportunity to have a
cigarette, and he was allowed to smoke (C.A. 5-6). He

asked for water and received it (Exh. 4). He knew to
ask whether he was going to be released (C.A. 6-7).
He had the presence of mind to know the difference
between a “straight warrant” and a default warran?
{Exh. 3). Viewing the video, and faking into account
the uncontroverted testimony concerning the first -

interview, it strains credulity to suggest that, under
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these ciréumstances, the defendant was so intoxicated
as to render his Miranda waivér unintelligent and
involuntary and his statements themselves involuntary,
or that Sergeant Detective Strétton knew or should
have known that the defendant was too intoxicated to
validly waive his rights (C.A. 9). See Commonwealtﬁ
v. Dunn, 407 Méss. 798, 803-805 (1990) (police
officers may rely on defendant’s outward appearance of
sobriety_ when deciding whether to proceed with
interrogation). Contrast Silanskas, 433 Mass. at 682-
83, 685-86 (although officer “detected an odor of
alcohol on defendant’s breath and he noted that
defendant Wwas under the influence of alcohol,” waiver
was valid where ;defendant’s answers to the inquires

ALY

made of him were responsive, coherent, and quite
self-serving’ ). Thus, this Coutt should reverse the
motion judge’s~order allowing the defendént’s motion
to suppress statements based upon its determination
that the . defendant intelligently and voluntarily
waived his Miranda rights before speaking with the

homicide detectives and thus made both statements

voluntarily.
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II. THE MOTION JUDGE FURTHER ERRED IN SUPPRESSING THE
RESULTS OF FORENSIC TESTING REVEALING THE
VICTIM’S DNA PROFILE ON THE DEFENDANT’S LAWFULLY
SEIZED CLOTHING.

Judge Salinger also erred in allowing the
defendant’s motion to suppress the results of the
forensic testing on the defendant’s lawfully seized
clothes (C.A. 10) . Judge Salinger found that the
" police properly seized the defendant’s clothing under
the exigency exception to the search warrant
requirement because they could see blood stains on it,
but then inexplicably suppressed the forensic testing
because the police did not obtain a search warrant
before proceedihg-with such testing (C.A. 10-11).

As a preliminary matter, the police had probable
cause to seizé the defendant’s clothing. “Probable
cause exists where ‘the facts and circumstance; within
[the officers'] knowledge and of which they had
reasonably trustworthy information [are] sufficient in
themselves to warrant a man of reasonable caution in
the belief that’” an offense has been or is being
committed.” Commonwealth v. Hason, 387 Mass. 169, 174

(1982), quoting Brinegar v. United States, 338 U.S.

160, 175-76 (1949). Here, the officers had probable
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cause to believe that the defendant had committed the
crimes of murder and vidlation of a restraining order,
and were permitted to seize his clothing.

Here, there is no gquestion that the defendant was
arrested pﬁrsuant to a valid warrant for failing to
register as a sex offender (C.A. 4). There is also no
question that the police had probable cause to arrest
the defendant for violating a restraining order (C.A.
2, 3). Indeed, if -the victim’s blood was on the
defendant’s clothing} it would substantiaté the
vicolation of a. restraining order charge by proving
that the defendant was close enough to the victim to
have her blood on him, -and was in danger of
destruction or concealment. G.L. c. 276, § 1. In
addition, the police had ?robable cauée, even absent
the defendant’s statements during the interviews, to
believe that he had murdered the victim. The
defendant was present at the scene of a homicide, the
victim of which was found 1lying on a “wvery bloody
couch” and had a “bruised and bloody” face (C.A. 3-4).
The defendant had .plainly visible Dblood on his
clothing (C.A. 11). The police knew that the victim

of the homicide had an .active restraining order
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against the defendant (C.A. 2). The defendant stated
to police (prior to any custodial interfogation) that
he knew what had happened and was a known'suspect in a
number of incidenté of domestic violence involving the
victim (C.A. 3-4). Commonwealth v. Robles, 423 Mass.
62, 67-68 (1996) (police could seize defendant’s japket
at the time of the defendant’s arrest because there
was probable cause to believe that he was wearing it
the night of the murder); Commonwealth v. Gliniewicz,
398 Mass. 744, 749-750 (1986) (police could seize
defendant’s boots after the conclusion of interview
where the boot‘tread was similar to one observed on
scene and there appeared to be blood on them).
Accordingly, police had ample probable cause to arrest
the defendant for murder and for violating a
restraining order, and the clothes were properly

- seized.??

1 The Commonwealth disagrees with the motion judge’s
characterization that it “presented no evidence and
made no argument that the police still had probable
cause to arrest Tremblay for murder without
considering his confession during the two custodial
interrogations” (C.A. 10). Indeed, the entirety of
the testimony presented at the hearing establishes
that the police had probable cause to believe that the
defendant had committed the murder.
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As noted above, at the time that the defendant’s
clothing was séized, and as the judge found, the
defendant was arrested and police had observed blood
on the defendant’s socks and sneakers (Tr. 118, C.A.

z

6). See Commonwealth v. Cefalo, 381

1&N .

g, 11,

[

2-43,
Mass. 319, 330 (1980) (police properly seized blood-
stained clothing under plain view doctrine where they
reasonably believed perpetrator may have been
spattered with blood when he shot victim). Police are
also permitted to seize evidence of a crime, including
the defendant’s clothing, at the time of his arrest.
Commonwealth v. Madera, 402 Mass. 156, 159 (1988);
Commonwealth v. Dessources, 74 Mass. App. Ct. 232,
234—237'(2009); Commonwealth v. Robles, 423 Mass. 62,
67-68 {(19%86). "B search conducted incident to an
arrest may be made only for the purposes of seizing
fruits,. instrumentalities, contraband - and other
evidence of the crime for wh;ch the arrest has been
made, in order to prevent its destruction or
concealment[.1"” G.L. ¢. 276, § 1. Where the police
had probable cause to believe that the defendant had
committed the crimes of violation of a restraining

order and murder, and could see blood on his clothing
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in plain view, they .were warranted 1in seizing the
clothes.

While thg motion judge found that 'the clothes
were properly seized (C.A. 10), his ruling that they
must be suppressed because c¢f the lack of a search
warrant prior to forensic testing wholly ignores the
Supreme Judicial Court’s decision in Commonwealth v.
Arzola, 470 Mass. 809, 814-820 (2015), which holds
that a warrant is not needed in order to conduct DNA
tésting on lawfully seized evidence. More
specifically, the Court fouﬁd that:

[a] defendant generally has a reasonable
expectation of privacy in the shirt he or
she is wearing, but where, as here, the
shirt is lawfully seized, a defendant has no
reasonable expectation of privacy that would
prevent the analysis of that shirt to
determine whether blood found on it belonged
to the victim or to the defendant.

Id. at 817. The Court concluded that:

where, as here, DNA analysis 1s limited to
the creation of a DNA profile from lawfully
seized evidence of a crime, and where the
profile is used only to identify its unknown
source, the DNA analysis 1s not a search in
the constitutional sense. Therefore, no
search warrant was required to conduct the
DNA analysis of the bloodstain from the
defendant's clothing that revealed that the
victim was the source of the blood.

Id. at 820.
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The Arzola decision is 1in line with well-settled
" jurisprudence that the police do not need to secure a
search warrant to conduct forensic testing of lawfully
seized eVidence. Indeed, ™“the Supreme Judicial Court
has concluded that iwhere the police have lawfully
obtained evidence, it may be subjected to scientific
testing.” Commonwealth v. Aviles, 58 Mass. App. Ct.
459, 463 {2003) {(defendant’s motion to SUppPress
' warrantless bNA testing results _of clothing that
revealed defendant’s sperm and DNA properly denied),
citing Commonwealth V. Varney, 391 Mass. 34, 41
(19845(searqh war:ant not reqguired to test powder to
determine 1if it 1is cocaine). Sée also Robles, 423
Mass. at 65 n.8. 'In Robleé, the defendant was
convicted of first degree murder, armed robbery, and
unlawful ©possession of a firearm. The police
recovered the coat the defendant had worn the night of
the murder, and had it forensically tested for blood,
withoug a warrant. In wunequivocal language, the
Supreme‘ Judicial Court stated that the defendant’s
argument that a warrant was necessary for chemnical

analysis of the coat was “without merit”. Id. See

also Varney, 391 Mass. at 38-39 (court explicitly
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refused to hold that police must obtain a warrant
before lawfully obtained evidence can be subject to
scientific testing). Here, where the defendant’s
clothing was lawfully seized, no search warrant was
regquired and the motion Jjudge’s suppression of the

results of the forensic testing must be reversed.
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CONCLUSION

For the foregoing reasons, the Commonwealth
respectfully requests that this Honorable Court
reverse the motion judge’s partial allowance of the
motion to suppress, affirm the partial denial of the
motion to suppress, aﬁd remand the case to the trial
court for further proceedings.
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FOR THE COMMONWEALTH,
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District Attorney
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ADDENDUM

Fifth Amendment to the United States Constitution

No person shall be held to answer for a capital,
or otherwise infamous crime, unless on a presentment -
or indictment of a grand jury, except in cases arising
in the land or naval forces, or in the militia, when
in actual service in time of war or public danger; nor
shall any person be subject for the same offense to be
twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be '‘a witness against
himself, nor be deprived of 1life, liberty, or
property, without due process of law; nor shall
private property be taken for public use, without just
compensation.

Article Twelve of the Massachusetts Declaration of
Rights

No subject shall be held to answer for any crimes
or offence, until the same 1is fully and plainly,
substantially and formally, described to him; or be
compelled to accuse, or furnish evidence against
himself. And every subject shall have a right to
produce all proofs, that may be favorable to him; to
meet the witnesses against him face to face, and to be
fully heard in his defense by himself, or his council
at his election. And no subject shall be arrested,
imprisoned, despoiled, or deprived of his property,
immunities, or privileges, put out of the protection
of the law, exiled, or deprived of his life, liberty,
or estate, but by the judgment of his peers, or the
law of the land.

And the legislature shall not make any law, that
shall subject any person to a capital or infamous
punishment, excepting for the government of the army
and navy, without trial by jury. :
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G.L. c. 209a, § 7. Abuse prevention orders; domestic
violence record search; service of order; enforcement;
violations .

When considering. a complaint filed under this
chapter, a judge shall cause a search to be made of
the records contained within the statewide domestic
violence record keeping system maintained by the
office of the commissioner of probation and shall
review the resulting data to determine whether the
named defendant has a civil- or criminal record
involving domestic or other violence. Upon receipt of
information that an outstanding warrant exists against
the named defendant, a Jjudge shall order that the
appropriate law enforcement officials be notified and
shall . order that any information regarding the
defendant's most recent whereabouts shall be forwarded
to such officials. In all instances where an
outstandinig warrant exists, a Jjudge shall make a
finding, based upon all of the circumstances, as to
whether an imminent threat of bodily injury exists to
the petitioner. 1In all instances where such an
imminent threat of bodily injury is £found to exist,
the judge shall notify the appropriate law enforcement
officials of such finding and such officials shall
take all necessary actions to execute any such
outstanding warrant as soon as is practicable.

Whenever the court orders under sections
eighteen, thirty-four B, and thirty-four C of chapter
two hundred and eight, section thirty-two of chapter
two hundred and nine, sections three, four and five of
this chapter, or sections fifteen and twenty of
chapter two hundred and nine C, the defendant to
vacate, refrain from abusing the plaintiff or to have
no contact with the plaintiff or the plaintiff's minor
child, the register or clerk-magistrate shall transmit
two certified copies of each such order and one copy
of the complaint and summons forthwith to the
appropriate law  enforcement agency which, unless
otherwise ordered by the court, shall serve one copy
of each order upon the defendant, together with a copy
of the complaint, order and summons and notice of any
suspension or surrender ordered pursuant tc section
three B of this chapter. Law enforcement agencies
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shall establish adequate procedures to ensure that,
when effecting service upon a defendant pursuant to
this paragraph, a law enforcement officer shall, to
the extent practicable: (i) fully inform the defendant
of the contents of the order and the available
penalties for any violation of an order or terms

thereof and (ii) provide the defendant with’
informational resources, including, but not limited
to, a list of certified batterer intervention

programs, substance abuse counseling, alcohol abuse
counseling and financial counseling programs located
within or near the court's Jjurisdiction. The law
enforcement agency shall promptly make its return of
service to the court.

Law enforcement officers shall use every
reasonable means to enforce such abuse  prevention
orders. Law enforcement agencies shall establish
procedures adequate to insure that an- officer on the
scene of an alleged violation of such order may be
informed of the existence and terms of such order. The
~court shall notify the appropriate law enforcement
agency 1in writing whenever any such order is vacated
and shall direct the agency to destroy all record of
such vacated order and such agency shall comply with
that directive. '

Each abuse prevention order issued shall contain
the following statement: VIOLATION OF THIS ORDER IS A
CRIMINAL OFFENSE. ‘

Any violation of such order or a protection order
issued by another jurisdiction shall be punishable by
a fine of not more than five thousand dollars, or by
imprisonment for not more than two and one-half vyears
in a house of correction, or by both such fine and
imprisonment. In addition to, but not in lieu of, the
forgoing penalties and any other sentence, fee or
assessment, including the victim witness assessment in
section 8 of chapter 258B, the court shall order
persons convicted of a crime under this statute to pay
a fine of $25 that shall be transmitted to the
treasurer for deposit into the General Fund. For any
violation of such order, or as a condition of a
continuance without a finding, the court shall order
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the defendant to complete a certified batterer's
intervention program unless, upon good cause shown,
the court issues specific written findings describing
the reasons that batterer's intervention should not be
ordered or unless the batterer's intervention program
determines that the defendant is not suitable for
intervention. The court shall not order substance
abuse or anger management treatment or any other form
of treatment as a substitute for certified batterer's
intervention. If a defendant ordered to undergo
treatment has received a suspended sentence, the
original sentence shall be reimposed if the defendant
fails to participate in said program as required by
the terms of his probation. If the court determines
that the violation was 1in retaliation for the
" defendant being reported by the plaintiff to the
department of revenue for failure to pay child support
payments or for the establishment of paternity, the
defendant shall be punished by a fine of not less than
one thousand dollars and not more than ten thousand
dollars and by imprisonment for not less than sixty
days; provided, however, that the sentence shall not
be suspended, nor shall any such person be eligible
for probation, parole, or furlough or receive any
deduction from his sentence for good conduct until he
shall have served sixty days of such sentence.

When a defendant has been ordered to participate
in a treatment program pursuant to this section, the
defendant shall be required to regularly attend a
certified or provisionally cexrtified batterer's
treatment program. To the extent permitted by
professional requirements of confidentiality, said
program shall communicate with local battered women's
programs for the purpose of protecting the victim's
safety. Additionally, it shall specify the defendant's
attendance . requirements and keep the probation
department informed of whether the defendant is in
compliance.

In addition to, but not in lieu of, such orders
for treatment, if the defendant has a substance abuse
problem, the court may order appropriate treatment for
such problem. All ordered treatment shall last until
the end of the probationary period or until the
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treatment program decides to discharge the defendant,
whichever comes first. When the defendant is not in
compliance with the terms of probation, the court
shall hold a revocation of. probation hearing. To the
extent possible, the defendant shall be responsible
for paying all costs for court ordered treatment.

Where a defendant has been found in violation of
an- abuse prevention order under this chapter or a
protection order issued by another jurisdiction, the
court may, in addition to the penalties provided for
in this section after conviction, as an alternative to
incarceration and, as a condition of probation,
prohibit contact with the victim through the
establishment of court defined geographic exclusion
zones including, but not limited to, the areas in and
around the complainant's residence, place of
employment, and the complainant's child's school, and
order that the defendant to wear a global positioning
satellite tracking device designed to transmit and
record the defendant's location data. If the defendant
enters a court defined exclusion zone, the defendant's
location data shall be immediately transmitted to the
complainant, and to the police, through an appropriate
means including, but not limited to, the telephone, an
electronic beeper or a paging device. The global
positioning satellite device ‘and its tracking shall be
administered by the department of probation. If a
court finds that the defendant has entered a
geographic exclusion zone, it shall revoke | his
probation and the defendant shall be fined, imprisoned
or both as provided in this section. Based on the
defendant's ability to pay, the court may also order
him to pay the monthly costs or portion thereof for
monitoring through the global positioning satellite
tracking system.

In each instance where there is a violation of an
abuse prevention order or a protectiocn crder issued by
another jurisdiction, the court may order the
defendant - to pay the plaintiff for all damages
including, but not limited to, cost for shelter or
emergency housing, loss of earnings or support, out-
of-pocket losses for injuries sustained or property
damaged, medical expenses, moving expenses, cost for
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- obtaining an unlisted telephone number, and reasonable
attorney's fees.

Any such violation may be enforced in the
superior, the district or Boston municipal court
departments. Criminal remedies provided herein are not -
exclusive and do not preclude -any other available
civil or criminal remedies. The superior, probate and
family, district and Boston municipal court
departments may each enforce by «civil contempt
procedure a violation of its own court order. ‘

The provisions of section eight of chapter one
hundred and thirty-six shall not apply to any order,
complaint or summons issued pursuant to this section.

G.L. c. 265, § 1. Murder defined

Murder committed with deliberately premeditated
malice aforethought, or with extreme atrocity or
cruelty, or in the commission or attempted commission
of a crime punishable with death or imprisonment for
life, is murder in the first degree. Murder which does
not appear to be in the first degree is murder in the
second degree. Petit treason shall be prosecuted and
punished as murder. -The degree of murder shall be
found by the jury.

G.L. c. 276, § 1. Complaint for issuance of search
warrant; warrant for designated property or articles;
search incident to arrest; documentary evidence
subject to privilege

A court or justice authorized to issue warrants
in c¢riminal cases may, upon complaint on ocath that the
" complainant believes that .any of the property or
articles hereinafter named are concealed in a house,
place, vessel or vehicle or in the possession of a
person anywhere within - the =~ commonwealth nd
territorial waters thereof, if satisfied that there is
probable cause - for such belief, 1issue a warrant
identifying the property and naming or describing the
person or place to be searched and commanding the
person seeking such warrant to search for the
following property or articles:
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First, property or articles stolen,
embezzled or obtained by false pretenses, or
otherwise obtained in the commission of a crime:

Second, property or articles which are
intended for use, or which are or have been used,
as a means or instrumentality of committing a
crime, including, but not in limitation of the
foregoing, any property or article worn, carried
or otherwise used, <changed or marked in the
preparation for or perpetration of or concealment
of a crime;

Third, property or articles the possession
or control of which is unlawful, or which are
possesséd or controlled for an unlawful purpose;
except property subject to search and seizure
under sections forty-two through fifty-six,
inclusive, of chapter one hundred and thirty-
eight; : '

Fourth, the dead body of a human being.

Fifth, the body of a living person for whom
a current arrest warrant is outstanding.

A search conducted incident to an arrest may be
made only for the purposes of seizing fruits,
instrumentalities, contraband and other evidence of
the crime for which the arrest has been made, in order
to prevent its destruction or concealment; and
removing any weapons that the arrestee might use to
resist arrest or effect his escape. Property seized as
a result of a search in violation of the provisions of
this paragraph shall not be admissible in "evidence in
criminal proceedings.

The word ''property'', as used in this sectiocon
shall include books, papers, documents, records and
any other tangible objects.

Nothing in this section shall be construed to
abrogate, impair or limit powers of search and seizure
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granted under other provisions of the General Laws or
under the common law.

Notwithstanding the foregoing provisions of this
section, no search and seizure without a warrant shall
be conducted, and no search warrant shall issue for
any documentary evidence in the possessicn of a
lawyer, psychotherapist, or a clergyman, including an
accredited Christian Science practitioner, who is
known or 'may reasonably be assumed to have a
relationship with any other person which relationship
is the subject of a testimonial privilege, unless, in
addition to the other requirements of this section, a
justice 1is satisfied that there is probable cause to
believe that - the documentary evidence will be
destroyed, secreted, or 1lost in the event a search
warrant does not 1issue. Nothing in this paragraph
shail impair or affect the ability, pursuant to
otherwise applicable law, to search or seize without a
warrant or to 1issue a warrant for the search or
seizure of any documentary evidence where there is
probable cause to believe that the lawyer,
psychotherapist, or clergyman in possession of such
documentary evidence has committed, is committing, or
is about to commit a crime. For purposes of this
paragraph, '‘documentary evidence'' includes, but is
not limited to, writings, documents, blueprints,
drawings, photographs, computer printouts, microfilms,
X-rays, files, diagrams, ledgers, books, tapes, audio
and video recordings, films or papers of any type or
description.



COMMONWEALTH' S APPENDIX

Motion Judge’s Findings & Rulings on
the Defendant’s Motion to Suppress

Statements & Evidence ................... C.A. 1-11
Commonwealth V. Randall Tremblay,

Suffolk Superior Court Docket No.

SUCR2015-10151 . .. it i i ee e e C.A. 12-16
Defendant’s Motion to Suppress

Statements, Memorandum, &

Affidavit of Randall Tremblay.......... C.A. 17-24

Defendant’s Supplemental Motion to
Suppress Statements & Affidavit of

Randall Tremblay ....................... C.A. 25-32
Commonwealth’s Opposition to the

Defendant’s Motion to Suppress

Statements . ... . i e e e e C.A. 33-45

Commonwealth’s Supplemental Opposition
to the Defendant’s Motion to
RS B o) e o S S C.A. 46-48

Motion to Suppress Exhibit & Witness
5 o C.A. 49-50

Boston Police Miranda Warning Form
(Exh. 1) ............ A C.A. 51

DVD of the Defendant’s November 18,
2014 Video Recorded Interview

(Exh. 4) o i i e e e e e e e e e e e e e e C.A. 52
Commonwealth’s Notice of Bppeal . ............ C.A. 53-54
Commonwealth’s Mass. R. Crim. P.

15(a) (2) and G.L. ¢. 278, § 28E
Petition for Interlocutory Relief

{without appendix) ... ..., C.A. 55-87
Defendant’s Opposition to the '
' Commonwealth’s Petition for

Interlocutory Review ................... C.A. 88-96

Order of the Single Justice Allowing
the Commonwealth’s Petition............... C.A. 97



Defendant’s Mass. R. Crim. P.
and G.L.

c. 278, §

15(a) (2)
Petition for

28E Cross

Interlocutory Relief
& Motion to Consolidate

- & Motion to Consolidate............... C.A. 98-112
Order of the Single Justice Allowing

the Defendant’s Cross Petition....... C.A. 113-114
Appeals Court Docket Sheet, 2016-P-0981

....... C.A. 115




COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT.
" 1584CR10151
COMMONWEALTH
V.
RANDATI. TREMBLAY

FINDINGS OF FACT, RULINGS OF LAW, AND ORDER ALLOWING

DEFENDANT’S MOTION TO SUPPRESS CERTAIN EVIDENCE
' Randall- Trembiay has been indicted for murde ring Stephanie McMahon,

based in part on statements he made to the police during successive cusiodial
interrogations and on blood found on Tremblay’s clothing, which the police seized
when they arrested him for murder after completing the interrogations. Tremblay
moves to suppress all statements he made to the police and all evidence seized from
him, including the clothing he was wearing at the time he was seized and arrested.
The Court finds that Tremb blay was intoxicated when he was cunst'oned by the
police and that the Commonwealith has not met its burden of proving that Tremblay
made a knowing and intelligent waiver of his Miranda rights to remain silent and to
consult with a lawyer. It concludes that the police lawfully seized Tremblay’s
clothing in order to preserve evidence of an apparent homicide, but that under the
circumstances of this case the police acted unlawfully by st abj jecting that clothing to
forensic testing without first obtaining a search warrant. The Court will therefore
allow Tremblay’s motion to suppress in pari, to the extent that he seeks to suppress
all statements he made after being transported to police headquarters and to
suppress ali forensic testing of his clothing.

1. Findings of Fact. The Court heard testimony from Boston Police
Set. Scott Yanoviich, Ofc. Shawn Roberts, and Sgt. Det. Michael Stratton during an

evidentiary hearing held on November 30, 2015, The Court credits their testimony
to the extent it is consistent with the explicit findings of faci’ made below.

- received into evidence a number of exhibits. The Court makes
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the following findings of fact based on this evidence and on reasonable inferences it
has drawn from this evidence.

1.1. Initial Response to Crime Scene. Shortly after 2:00 a.m. on
Tuesday, November 18, 2014, the Boston police received a 911 call reporting that a

woman had died at a home in the Hyde Park sect;ion of Boston. Ofe. Landrom and

two Emergency Medical Services ("EMS”) personpel responded to the scene first.
They found the victim, Stephanie McMahon, iyingi dead on a very bioody couch with
a blanket over her. McMahon’s face was bruised and bloodied. Michael Doucette and
Gay Finley were in the apartment. Ms. Finley had ca]led 911.

Sgt. Yanovitch arrived just after EMS had pronounced McMahon to be dead.
Yanovitch asked the police dispatcher to issue “full notifications,” which means that
the police have found a dead person and that all relevant umits, including a
homicide detective, should respond to the scene. Yanovitch spoke separately with
Doucette (who smelled of alcohol and acted intoxicated) and Finley (who did not).
‘The full notifications went out around 2:50 a.m. Sgt. Det. Michael Stratton of the
homicide unit was notified about the matter by page. He drove from his home in
Hopkinton to the crime scene.

Ofc. Roberts and Ofc. Laden were on patrol together that night in a marked
police cruiser. Roberts recognized the Hyde Park address because he had been there
2 couple of months earlier when McMahon reported that her window had been
damaged. He know from that prior call that Ms. McMahon had called the police on
several occasions regarding alleged domestic violence against her by Randall
Tremblay. As a result, when Roberts heard by radio the issuance of “full
notifications” for McMahon’s address, he used his mobile data terminal to lock up
previous police reports regarding thai address. That led him to check Tremblay’s
online criminal record. Roberts learned that there was an active restraining order
requiring Tremblay to stay away from McMahon’s residence, as well as an active
arrest warrant against Tremblay for failing to register with the sex offender
registration board. Roberts was able to puil up and view one or more booking photos

of Tremblay, so he now knew what Tremblay looked like.




1.2. Tremblay’s Behavior at the Crime Scene. Over the next

hour or so Sgt. Yanovitch observed. a man who turned out to be Mr. Tremblay
hanging out near Ms. McMahon’s apartment. The first time, Yanovitch had stepped
outside the apartment to get some fresh air when he noticed Tremblay walk past.
Tremblay was talking and mumbling to himself. '
The second time, Doucette asked if he could go outside to smoke a cigaretie.
Yanovitch went with him. Tremblay again walked by, still talking to himself
Tremblay asked Doucette for a cigarette. Yanovitch told l‘reﬁablay to move along.
At around this time, Roberts completed his onlire research of McMahr_m and
Tremblay, and contacted Yanovitch by radio to report what he had learned. Roberts
~ explained the apparent historjr between MecMahon and Tremblay, and informed
Yanovitch about the restraining order and arrest warrant that had been issued
against Tremblay. Sgt. Yanovitch asked Ofc. Roberts to come to the Hyde Park
address, take a look at Doucette, and determine whether he looked like Tremblay.
Roberts arrived at the scene a few minutes later. He told Yanovitch that Doucette
was not Tremblay, and did not appear to have been involved in any of the prior
domestic violence incidenis agamst McMahon. Roberts then left the scene.
Yanovitch and Doucette went baék inside the apartment.

The third time, Yanoviich was inside the apartment when he heard someone
velling loudly outside. Yanoviich went out and discovered that Tremblay was doing
the yelling. Tremblay was on the sidewalk yelling things Iikg “What’s going on in
there?”, “I know what happened,” and “She was my friend.” Tremblay then walked
up to Yanovitch and again asked “whaf’s going on in there? and again said “she
was my friend.” Yancvitch asked Tremblay “What's your name?” Trembiay did not

"answer, but instead said “What, are you going to run me?” Yanovitch then radioed
Rol-)erts and asked him to come back to the scene to determine whether this second
man was Tremblay. By now it was around 3:40 a.m.

When Ofc. Roberts and Ofc. Laden retwrmed to McMahon's apartment,

Mr. Tremblay was still with Sgt. Yanovitch. Roberts recognized Tremblay from his
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booking photo. Roberts told Yanovitch that the man who had been yelling was
Tremblay, and that there was an outstanding arrest warrant against him.

Roberts and Laden approached Tremblay. Roberts could smell alcohol on
Tremblay. Roberts told Tremblay that he had an outstanding arrest warrant, and
that he was therefore under arrest. He and Laden placed Tremblay in handeuffs.
Tremblay said he had paperwork in his pocket showing that the arrest v;rarrant had
‘been recalled. Roberts looked at the paperwork and saw that it concerned a
different warrant. But he nonetheless took Tremblay’s ID, went back online using
the mobile data terminal in his cruiser, and confirmed that there was an active
warrant for Tremblay’s arrest. Roberts then read Tremblay his Miranda rights from
a laminated card. Tremblay never said whether he understood those rights or not. |

Roberts and Laden drove Tremblay to Boston Police headquarters in their
marked police cruiser. Tremblay was in the rear seat and was handcuffed 'during
this ride. During the drive, Tremblay kept asking if he was going to be released,
because the arrest warrant Was a mistake. Tremblay said nothing about McMahon's
death during this ride. Upon arrival, the officers brought Tremblay to the homicide
unit on the second floor. | '

The police also transported Doucetie and Finley to police headquarters to be
interviewed by a homicide detective. The detectives interrogated Trerr_\blé.y before
speaking with Doucette or Finley. The Commonwealth presented no evidence
regarding what, if anything, the police learned from Doucette or Finley either at the
crime scene, later at police headquarters, or at any other time.

1.3. First Interrogation of Tremblay. Sgt. Det. Michael Stratton

interviewed Mr. Tremblay in an interview room for about an hour, beginning at
around 4:30 a.m_ (The Court credits the date and time stamp on the recording of the
wrong room, and dees not credit the inconsistent time that someone wrote on the
Miranda form discussed below). Stratton believed that the interview was being
recorded. Unfortunately, whomever turned on the recording equipment did so for
the wrong interview room. The room where Gay Finley was sleeping was recorded

for that hour. Stratton’s interview of Tremblay was not. Straftor teok ro notes,




because he thought the interview was being recorded. Although no other police
officer was present in the interview room with Stratton and Tremblay, Ofc. Roberts
observed and listened to the interview on the recording system’s monitor outside the
interview room. :

At the beginning of this first interview, Sgt. Det. Stratton told Tremblay that
the interview was being recorded. He then read Mr. Tremblay his Miranda rights
from a preprinted form. Tremblay put his initials pext in each spot that Stratton

“toid him to initial, and signed his name where Stratton told him to sign. Over the
next hour, Tremblay made statements implicating himself in McMahon’s death.
Tremblay said that he had been with McMahon Sunday night, that they got into an
argument, that he used his hands to strike McMahon in the head twelve to fifteen
times, that Tremblay “got her good,” and that “I think I killed her.” Tremblay told
Stratton that when he woke up Monday morning McMahon’s body was cold and he
believed she was dead, that Tremblay then left the apartment and found
Mr. Doucette, that they drank some beer together, and that Tremblay, Doucette,
and Doucette’s friend returned to McMahon’s apartment. Tremblay said he mopped
up some big puddles of blood in the apartment and took out some trash. Tremblay
also said that he drank some more beer in the apartment, ﬁmshmg the last one just
before Finley called 911. The Court credits Ofc. Roberts testimony that during the
whole time that Tremblay was confessing he had killed McMahon, he still kept
saying that the warrant for his arrest for failing to register as a sex offender was a
mistake, and he still kept asking when be was going to be release.

For the reasons explained below, the Court finds that Tremblay was
intoxicated ﬁzrc-ugheut this Srat interrogation.

i.4. Cigareite Break. After Stratton compieted the interview and

left the interview room, he learned that the wrong room was recorded. Stratton was
upset. He went back to Tremblay, explained that the interview had accidently not
been recorded afier all, and asked Tremblay if he would agree to a second interview,

to go over the same things that Tremblay had already explained to Stratton, but




this time to have it all be récorded. Tremblay said that he wanted to have a
cigarette first. -

Ofc. Roberts and Ofc. Laden theﬁ brought Mr. Tremblay to a fire exit door so
that he could smoke a cigarette. They handcuffed Tremblay’s wrists together in
front of his body.

During this ten minute break, Tremblay kept asking when he was gning to
get out. Tremblay did not understand that he had just incriminated himself >by
confesging he had killed McMahon, that his statements were going to be used
against him, and that therefore the police were not going to let him go but instead
were going to hold him and charge him with killing McMahon.

1.5. Second Interrogation of Tremblay. Stratton interviewed

Tremblay a second time, beginning around 5:50 a.m. The second interview was
recorded. Having viewed and listened to the entire recording several times, the
Court finds that Tremblay was quite intoxicated throughout that interview and that
he did not knowingly and intelligently waive his Miranda rights.

Sgt. Det. Stratton never asked Mr. Tremblay if he had been drinking alcohol,
had taker any kind of legal or illegal dl"ut,a, or was unable to focus or understand
what was happening for some other reason. The Court finds that Stratton knew
that Tremblay had been drinking, that he should have known that Tremblay was
acting like he was drunk or similarly incapacitated, and that Stratton therefore
should have asked Tremblay questions to determine whether Tremblay was
intoxicated and whether he bad the capacily to understand what he was doing in
waiving his Miranda rights. The Court finds that Stratton never did so.

Whes

Michael Doucette, who was eating somewhere nearby. Tremblay tried to get food

Tremblay was brought back to the interview room, he walked past

l.i

from Doucette. At one point Tremblay said to Douceﬁe, “Mike, give me an English
muffin, will you?”

Tremblay was stumbling around and very unsteady on his feet when he was

brought back into the interview for the eecend mterrogation. In the recording of this
interview Tremblay sounds drunk and seems to have {rouble speaking clearly, as




Sgt. Det. Stratton is taking off his handcuffs. Once his cuffs are off, Tremblay had
great difficulty walking just a few steps to his seat. He stumbles several times
before managing to sit down.

Tremblay asked “Am 1 out of here or not?” Stratton replied “Pretty soon”
ﬁemblay then asked “Straight up? It is apparent that Stratton still did not
understand that having incriminated himseif by confessing that he beat McMahon
to death he was not going to be released. . |

Once Tremblay was seated, he paid very little attention while Stratton tried
to review the Miranda form with him. At some point Tremblay reached across the
table and started playing with Stratton’s pen and the papers he had in front of him.
Stratton did not ask Tremblay to sign a new Miranda form, but instead shows
Tremblay the one he previously signed. Stratton finally gets Tremblay to say that
he understood all of his Miranda rights. The Court finds, however, that Tremblay
was not focused at this point and was paying very little attention to the rights that
Stratton read to him from the Miranda form. »

During the second interview, Tremblay once again admits that he repeatedly
hit McMahon in the head, and in so doing he Ialled McMahon. At one point
Trembiay said “She’s dead because of me.” At another he said “T did whack her.”
Stratton has Tremblay explain in some detail exactly what Tremblay recalled
happening the night he killed McMahon, and what Trembiay did after waking up
the next morning and finding that McMahon was dead.

'Although Tremblay again admitted that he had killed McMahon, during the
second interview Tremblay kept asking when Stratton is going to let him go.
Toward the end of the second interview Tremblay said “Yow're gonna let me go now,
right?’ and “Let me walk out of here.” After the interview was completed, and
Stratton was guiding Tremblay out of the interview room, Tremblay kept.'asking
when Stratton was going to let him go.

The Court finds that at the end of the second interview Trembiay still did not

understand that he had incriminated himself. and that police were going to use




Tremblay’s statements against him, and that the 'police' were going to arrest
Tremblay for killing McMahon and thus would not be letting him go.

Since it is apparent that Tremblay was quite intoxicated throughout the
second police interrogation, the Court infers and therefore finds that he was even

more drunk during the first interview.
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1.8. Arresit_of Tremblay for NMurder and Seizure of

5

Ciothing. Based on Tremblays statements, Sgt. Det. Stratton arrested .
Tremblay for murder. The police brought Tremblay downstairs for full photographs,
not just the standard booking photos. Stration saw that one of Tremblay’s sneakers
and one of his socks appeared to have blood on them. Based on Tremblay's
admissions during the two interviews, Stratton seized all the clothing that
Tremblay was wearing at that time. The police performed various forensic tests on
that clothing, and determined that every article of clothing Tremblay had been
wearing tested positive for the presence of human blood. The police never sought or
obtained any search warrant before testing Trembiay’s clothing,
2. Rulings of Law.
2.1. Statemenis Made by Tremblay. The Commonwealth has not

met its burden of proving that Mr. Tremblay made a knowing and intelligent waiver
of his Miranda rights at any time. The Court must thérefore suppress all
statements made by Tremblay afler he was placed in a police cruiser ard
transported to police headquarters.

Mr. Tremblay was in police cusiody when he was interrogated by Sgt. Det.
Stratton. No one in Tremblay’s position would have felt they were free to leave the
police headquarters, after being told they were under arresi, handcuffed, and
transported to the police headquarters in the back of a marked police cruiser.

Since Tremblay was in custody when he responded to police questioning, any
statements made by Tremblay after h1s arrest are only admissible if the
Commonwealth could show that Tremblay knowingly, voluntarily, and intelligently
waived his right to remain silent. “The Commonwealth bears the burden of

establishing that a defendant’s right to remain silent was “ ‘voluntarily, knowingly




and intelligently’ waived.” Commonwealth v. Leahy, 445 Mass. 481, 484-85 (2005),
quoting Commonwealth v. Hooks, 375 Mass. 284, 288 (1978), and Miranda v.
Arizona, 384 U.S. 436, 444 (1966). This is a “heavy burden:” the Commonwealth
must “provle] beyond a reasonable doubt a knowing, intelligent, and voluntary
waiver of Mjrandavrights.” Commonwealth v. Murphy, 442 Mass. 485, 492 (2004).1
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Under art. 12 of the Massachusetts Declaration i hit a Fourth

Rights, unlike under the Fourth
Amendment, police may not “continue questioning a person in custody who has
never waived his right to remain silent until such time as that person articulates
with utmost clarity his desire to remain silent;” a suspect’s uncoerced statement
while in police custody does not automatically establish any implied waiver of the
right to remain silent. Commonwealth v. Clarke, 461 Mass. 336, 351 & n.12 (2012)
(declining to adopt more relaxed standard for Miranda waivers established in
Berghuis v. Thompkins, 130 S.Ct. 2250 (2010)).

The Court ﬁ.n&s that Tremblay was far too intoxicated to be able to m.a;ke a
knowing and intelligent waiver of his right to remain silent, and that this was true
during the first, unrecorded interview as well as during the. second, recorded
interrogation. “Special care must be taken to ensure that a defendant has not
unknowingly Ielinéujshed his constitutional rights while under the influence of
drugs or alcohol.” Commonwealth v. Hooks, 375 Mass. 284, 289 (1978}, In this case
Sgt. Det. Stratton knew or shouid have known that Trembiay seemed to be guite
intoxicated. At that point “all gquestioning should have ceased until” Tremblay “was
clearly capable of responding intelligently.” Commonwealtk v. Hosey, 368 Mass.
571, 579 (1975). The Court finds that the Commonwealth has not met its burden of
proving that ke knowingly and intelligently waived his right to remain silent and

%]

his right to speak with an atiorney before answering questions by the police. Any

! The Commonwealth has tried to evade this burden by asserting that
Mr. Tremblay’s affidavit in support of his motion to suppress was not sufficient to
meet the requirements of Mass. R. Civ. P. 13, and that the memcrandum of law
filed by Mr. Tremblay’s counsel was also somehow “insufficient.” These arguments
are without merit.




statements made by Tremblay on the day of his arrest must therefore be
~ suppressed. Id. '
' Under the circumstances of this case, the inadvertent failure to record the
first interview of Tremblay at police headquarters leaves substantial doubt as to
whether Tremblay made a knowing and intelligent waiver of his Miranda rights
during that first interview. Cf. Commonweaith v. DiGiambatiista, 442 Mass. 423,
4431 {2004). Once Tremblay confessed to killing McMahon, in a lcustodial
interrogation that was conducted in violation of Miranda and its pregeny, the police
could not cure that problem by immediately conducting a second interrogation that
began with yet another attempt to get Tremblay to waive his Miranda rights, this
time in a recorded interview. See, e.g., Commonwealth v. Osachuk, 418 Mass. 229,
284-237 (1994 (applying the so-called “cat out of the bag” doctrine); Commonwealth
v. Smith, 412 Mass. 823, 832-:837 (1992) (same).

2.2. Tremblay’s Clothing. The police acted lawfully in seizing

Mr. Tremblay’s clothing without a warrant, but they were required to seek and

obtain a search warrant before doing any kind of forensic testing on it. Since the
police never sought such a warrant, the Court must suppress the results of ail
testing done on Tremblay’s clothing.

" The Commonwealth correctly notes that no search warrant would have been
required if the police had probable cause to arrest Mr. Tremblay for killing
Ms. McMahon. Under those circumstances the could have seized and tested
Tremblay’s clothing as a search incident to arrest, without having to gbtain any
search warrant. See Commonwealth v. Robles, 423 Mass. 62, 65 n.8 & §7-68 (1996).

' But the police only had probable cause to arrest Tremblay for murder based
on statements obtained from him iliegally, as discussed above. The Commonwealth
presented no evidence and made no argument that the police still had probable
cause to arrest Tremblay for murder without considering his confession during the
two custodial interrogations.

It is true that the police had independent grounds for arresting T:em;Ly,

under the warrant authorizing his arrest for failure to register as a sex offender.

-10-
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But the police could not seize and search Tremblay’s clothing incident to his arrest
on the open warrant, because there was no reason to believe that his clothing would
yield any evidence relevant to that charge. “A search conducted incident to an arrest
may be made only for the purposes of seizing ... evidence of the crime for which the
arrest has been made” or “removing-any weapons that the arrestee might use #o
resist arrest or effect his escape.” G.L.c. 276, § 1.

The police were nonetheless eﬁtitled to seize Tremblay’s clothing under the
so-called “eﬁgency” exception to the constitutional reguirement for a search
warrant, but could not conduct forensic testing on it without a warrant. See
Commonwealth v. Kaupp, 453 Mass. 102, 106-107 n.7 (2009). Since the police could
see blood stains on Tremblay’s clothing, they were entitled to seize the clothing as
potential evidence without a warrant in order to prevent its destruction. Once the

police secured Tremblay’s clothing, however, they were required “to seek a search

warrant to conduct a forensic analysis” of the clothing. Id.

ORDER
Defendant’s motion to suppress evidence is ALLOWED IN PART and
DENIED IN PART. The motion is allowed with respect to the custodial

interrogations of Defendant and the forensic testing of his clothing. The Court

orders that all statements that Defendant made to the police on November 18, 2014,

AT

after being transported to Boston Police headguarters, and all results of any

forensic testing performed on clothing that was seized from Tremblay that day are
hereby suppressed and may not be used as evidence against Defendant at irial.

The motion is denied to the extent that it seeks suppression of any other evidence.

7«&; 4—/(4 o—(\_/*,

December 20, 2015 Kenneth W. Salinger

< -~ o s ey £Y -
Justice of the Superior Court

-11.
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4
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e
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e rdban e e b
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} 09/29/2015 Defendant's Motion to suppress : 17

with memorandum and affidavit

09/29/2015 Commonweaith files certificate of compliance. 18

,“ 10/22/2015 Commonweskh's Notice of Discovery IV filed 19

10/28/20 15 Commonwealih's Notice of Dlscovery Vf led 20

111/24/2015 Commonwealth's Motion for an Order of Production of Medical Record: (Second ), ﬁled 21 i

I

i 11/24/2015 Commonwealth's Memorandum in opposition to 22 :
the Defendant's Motion to stmzss the Indictments, filed. i

i
3

111/24/2015 Commonwezlth's Memorandum in opposition to : 23 :
the Defendant's Motion to Suppress, filed. :

111/30/2015 Event Result
; The following event: Evidentiary Hearing on Suppressxon scheduled for 11/30/2015 10:00 AM
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Result: Held as Scheduled. Defendant brought into Court. After hearing, Motion to Dismiss .
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J. Hayes and J. Garland, Attorney - Javs. :
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: Motion to Suppress { Supplemental ), filed. :
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TR

|1 =3} 1] =i 4

Without Prejudice.

1

{ 12/09/2015 Commonwealih's Memorandum in opposition to 25
. the Defendant's Motion to Suppress { Supplemental ), filed.

12/09/2015 Commonwealth's Memorandum in Goposition to

i the Defendant's Motion to Dismiss the Indictments ( Supplemental ). filed.

8]
[$33

{12/20/2015 Findings of Fact and Rulings of Law. 27
: And Order Denying Defendant's Motion to Dismiss Indictments, filed. Copies mailed to both
parties 12fZ1I§5
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COMMONWEALTH OF MASSACHUSETTS \

SUFFOLK, ss. - SUPERIOR COURT DEPARTMENT

No. SUCR2015 - 10151 Z

= v
COMMONWEALTH ) L/lU‘ Vw@ % s

~

RANDALL TREMBLAY

Now comes the defendant, and moves that tlﬁs Court suppress the following
evidence in.this case: any evidence allegedly seized from the defendant, and any
statements made by the defendant to any police officer, as a result of his seizure by the
police on or about November 18, 2014. As grounds, the defendant asserts the following:

1. The initial stop and seizure of the defendant on November 18, 2014, by Boston
‘ Police, before an arrest warrant was discovered by the police, was in violation of
- the defendant’s nghts, because the police lacked probable cause to stop, search, .or
seize the defendant, the police did not have exigent circumstances allowing them
to stop, search, or seize the defendant without a warrant, the police lacked -
probable cause to stop or arrest the defendant for any other violation of law, and
the defendant did not vohintarily consent to the stop or search of his person, the
“tnspection of his body, the seizure of any evidence from his person, or the seizure

of any clothing or other personal items from his person.

2. Any statements of the defendant to the Boston Police, either at the scene of his
arrest, during transport to the station, during booking, and during any interview
with the police, were not voluntarily made by the defendant, and not made with an

understanding of his rights sufficient for a voluntary waiver of those rights. The
defendant was in custedy and not free to leave when the police seized him and

transported him to one or several police statiops. The defendant was heavily
intoxicated upon his arrest and remained intoxicated throughout the period that
the police gave him any Miranda warings and interviewed him. The defendant’
also suffers from mental conditions that affect his ability to understand and
voluniarily waive his rights, and to make an inteiligent and voluntary statement.

The defendant was also led to believe by the police that his coopcra’n'on by
nsa th ﬂ-o

PR TR, |
mdmnv a statement would alow him to bereleased from cu wu», beca

C.A. 17
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police caused him to believe that they would consider releasiﬁg him instead of
holding him on an arrest warrant after he spoke to them.

The police interviewed the defendant twite in the hours after his seizure. The
first interview was not recorded by the police. Any evidence of his intoxication
and mental condition at that time, any evidence of the Miranda warnings that
might have been given to him and he understanding of those rights, and any
evidence of the aciual contenis of his interview with the police during that first
interview is lost. As aresult, the Commmonwealth cannot establish beyond 2
reasonable doubt that he voluntarily understood and waived his rights during that
first interview. As a result, the second interview, which was recorded, is the illicit
product of the first interview, because once he made that first statement, the “cat
was out of the bag.” Therefore, the second interview, and any collection of
evidence as a result of these interviews, must be suppressed.

The seizure of the defendants clothing, and the collection of evidence from his
person, during this seizure was not the product of a legitimate search incident to
arrest. That seizure of clothing and collection of evidence was also not supported
by probable cause to support such seizures, and there existed no exigency
sufficiently necessary to justify such a seizure absent a search warrant. Even if
these was a sufficient exigency for these seizures, there was no exigency that
excused the police getting a search warrant before proceeding to aiter and test
those items. '

As such, this evidence must be suppressed as violative of the defendant’s rights

under the fourth, fifth, sixth, and fourteenth amendments of the Unites States

Constitution, Articles Twelve and Fourieen of the Declaration of Rights, Section One et

seq. of Chapter 271 of the General Laws, and the Humane Practice Law of the

Commonwealth.

C.A. 18




 RANDALL TREMBLAY
By His Attormey:

Attorney John C. Hayes
BBO# 557555 :
COMMITTEE FOR PUBLIC COUNSEL SERVICES
PUBLIC DEFENDER DIVISION

One Congress Street, Suite 102

Boston, MA 02114

{617) 209-550G0
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss: SUPERIOR COURT DEPARTMENT
NO(S): SUCR2015 - 10151

RANDAILL TREMBLAY

MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS EVIDENCE

Admissibility of a defendant’s statements in Massachusetts courts is governed by
the so-called “Humane Practice” doctrine. In order to admit into evidence a defendant’s
custodial statement to police questioning, the court must make two findings. First, the
court must find that the confession obtained by the police was given voluntarily by the
defendant. Second, the court must find that the defendant knowingly and telligently

-

waived his rights under Miranda v. Arizona, 334 U.S. 436 (1966). On both issues, the

Commonwealth bears the burden of preof beyond a reasonable doubt,
Unlike the lower standard dictated by federal Iaw, Massachusetts requires that the
Commonwealth establish the voluntariness beyond a reasonable doubt and with

‘“‘unmistakable claritv.” Commonwealth v. Tavares, 385 Mass. 140, 149-153 {1982). The

courts of the Commonwealth closely scrutinize custodial statements for two separate

Judicial Court m Commonwealth v. Mahnke, 368 Mass. 662 (1975), noted that a claim of

untrustworthiness is implicit in the claim of involuntariness. The second concemn is that

‘C.A. 20




police coercion directed at eliciting a confession from a defendant ought not to be
tolerated in civilized society.

It is well settled that a confession may be coerced in violation of the due process

h

clause without the use of physical force. Commonwealth v. Makarewicz 333 Mass. 57

(1956). The Due Process Clause bars the use of confessions secured with either physical

-

or psychological coercion. Commonwealth v. Curtis, 388 Mass. 637, 650 (1983);

Commonwealth v. Mahnke, 368 Mass. 662, 675 (1975). Among the factors a court must

weigh when deciding whether a statement is voluntary is whether any promises or
inducements were made, the conduct of the defendant, the defendant’s age, education,
intelligence and emoticnal stability, experience with and in the criminal justice system,
physical and mental condition, the initiator of the discussion of a deal or leniency, and the
details of the interrogation, including the recitation of Miranda warnings. |

Commonwealth v. Williams, 388 Mass. 846, 852 (1983). A statement will not be

considered voluntary unless the defendant beyond a reasonable doubt knew of his rights
as stafed in the Miranda warnings, and intelligently waived those rights.

Whéther a statement or confession was in a custodial situation is determined by
whether the defendant was arrested or deprived of bis freedom in any way.

Commonwealth v. Brvant, 390 Mass. 729,736 (1984). If the defendant was restrained in

3l

his feedom, or “reasonably perceived himselfto be restrained.” ke is considered in
" custody. Id. at 739. Whether a statement was in response to interrogation is an objective
test of whether “an objective observer . . . would infer that the police conduct was

designed to elicit an incriminating response.” Commonwealth v. Rubro, 27n Mass. App.

Ct. 506, 512 (1989).

C.A. 21




‘I'f the statement is custodial and in response to interrogation, then the court must
cfonsider not just whether the Miranda wamings were given to the defendant, but whether
the defendant understood and intelligently waived those rights. The Court mnst Aﬁlrther
determine whether the defendant’s emotional state at the time of the statement, as well as
his intellectual ability, age, expenience, and other factor;;, raise any reasonable doubt

concerning the voluntariness of any statement.

even is made to 2 non-police officer, the statement is to be suppressed if the
circumstances of the statement raise a reasonable doubt whether the statement was
voluntary. Factors that would make a statement inadmissible include any coercion,
threats, or promises, or any mental impairment of the defendant. See Commonwealth v.

Mahnke, 368 Mass. 662 (1975); Commonwealth v. Louranie, 309 Mass. 28 (1983).

For these reasons, the defendant asserts that he did not understand the various
.Iegal warnings that must be given to him and understood by him before he could be
interrogated. The defen&ant further asserts that he did not voluntarily waive those ri ghts.
Under the United States Constitution, the Declaration of Riéhts, and the Humane Practice

Rule, any statements of the defendant must be suppressed.

(3]
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RANDALL TREMBLAY
By his Attorney,

john C. Hayes

BBOC# 557555 .

COMMITTEE FOR PUBLIC COUNSEL SERVICES
One Congress Street, Suite 102

Boston, MA 02114

(617) 209-5500
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT DEPARTMENT
No. SUCR 2015-_53}015 }

COMMONWEALTH
V.
RANDALL TREMBLAY
AFFIDAVIT IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS

my knowledge and belief:

-1. Omnor about November 18, 2014, I was stopped, seized, and searched by
Boston police officers. I was not free to leave, and not free not to go with
them to Boston Police Stations. I did not consent to being stopped, searched,
and held by the police. I was not shown a search or arrest warrant.

2. After my seizure on November 18, 2014, those police officers brought me to
the several Boston Police Stations, where I was kept, searched, and inspected
by the police and other persons. While there, persons photographed me and
wiped cloth or cotton on my hands and person. The police also searched and
inspected my clothing, and took from me the clothing I had been wearing. I
did not consent to be kept at the station, did not consent to be inspected or
photographed, and did not consent to the seizure of the clothing.

During my arrest by the police they interviewed me twice. I was intoxicated
when they interviewed me. I did not understand my rights related to m
statements. Iwas led to believe that I might be released if I spoke with the
police, and in my intoxicated state I spoke to them hoping to be released.

W)

Slgned under the pains ard penalties of pegury thxs 20% day of Semember 2015.

(1ol 20l

RANDALL TREMBLA'Y

C.A. 24



COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss: SUPERIOR COURT DEPARTMENT
' NO(S): SUCR2015 - 10151

COMMONWEALTH
v.
RANDALL TREMBLAY

. SUPPLEMENTAL MEMORANDUM IN SUPPORT GF MOTION TO SUPPRESS

1. VOLUNTARINESS OF STATEMENTS

Before any statement by a defendant to law enforcement officers or their agents
may be admitted at trial, the Commonwealth must prove voluntariness beyond a .
reasonabl';: doubt. For a judge to find that a defendant's statements are voluntary beyond a
reasonable doubt, that conclusion “must appear from the record with unmistakable
clarity.” Commonwealth v. Tavares, 385 Mass. 140, 152 (1982), quoting Sims v.
Georgia, 385 U.S. 538, 544 (1967). “Itis not up to the defendant to establish
involuntariness.” Commonwealth v. DiGiambattista, 442 Mass. 423, 439 (2004). This
inquiry invelves both a determination of whether a defendant voluntarily and intelligently
{i

nd aiso whether any
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waives his rights under Miranda v. Arizona, 384 U.S. 43 86}

n

statements were the product of a rational intellect. Commonwealth v. Louraine, 390
Mass. 28, 35 (1983). Itis not enough to show that the defendant read ihe Miranda
warnings, or had them carefully read to him; the Commonwealth must still show beyond
a reasonable doubt that the night to remain silent and the right to counsel were

voluntarily, knowingly and intelligently waived by the defendant. Commonwealth v.
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Hooks, 375 Mass. 284, 288 — 89. “The Commonwealth must prove a knowing and
intelligent waiver beyond a reasonable doubt.” Corﬁmonwea[th v.-Day, 387 Mass. 915,
621 (1983). The defendant’s mental condition, including intoxication, are factors in
determining voluntariness. Commonwealth v. Chung, 378 Mass. 451 , 456-457 (1979). ‘
ealth v. Johnston, 373 Mass. 21, 25 (1977}, Commonwealth v. Mehnke

Mass. 662 , 690 (1975), cert. denied, 425 U.S. 959 (1976). A defendant’s mental state,

voluntary statement. Eisen v. Picard, 452 F.2d 860 (ist Cir. 1971), cert. denied, 406
U.S. 950 (1972).

To determine whether a defendant made a voluntary statement, a judge examines
whether, "in light of the totality of the circumstances ... the will of the defendant was
overbome to the extent that the statemeﬂt was not the result of a free and voluntary act.”
Commionweaith v. Selby, 420 Mass. 656, 663 (1995). Under the "totality of the |
circumstances” test, the court should consider all of the reievarﬁ circumstances
surrounding the statement and the individual characteristics and conduct of the defendant.
Commonwealth v. Parker, 402 Mass. 333, 340 (1938), S.C., 412 Mass. 353 (1992), and
420 Mass. 242 (1595). Relevant factors include, but are not limited to, the "conduct of

the defendant, the defendant's age, educa

ee Commonwealth v. Meehan, 377 Mass. 552 {1979). In considenng evidence of
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ay consider evidence of siurred speech,
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unsteadiness on his feet, aleriness, incoherence, or detachment from reaiity.
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Commonwealth v. Judge, 420 Mass. 433, 447 — 48 (1995). Whether a defendant’s mental
condition or intoxication renders him confused and lethargic, so that he was “indifferent
to protect himself,” is also a factor. Pea v. United States? 397 F.2d 627, 634 (D.C. Cir.
1967}. The fact that a statement may have been made spontaneously is not sufficient, by

Tl 279 B i?
Chung, 378 Mass. at 456 n.5. Whether 2 defendant’s

itself] to establish voluntarines

SIJ

statements reveal a clear understanding of his circumstances is also a factor, as well as
whether he has sufficient understandin
to silence. Commonwealth.v. Libran, 405 Mass. 634, 639 —40 {1989).

As indicated above, the burden rests on the Commonwealth to establish the
voluntariness of 2 defendant’s statements beyond a reasonable doubt. When, as here, the
police failed to record a statemént, that failure can prevent the Commonwealth from
reaching that heavy burden. In DiGiambattista, the Court considered yet another case in
which the police failed to record a statement, and noted that when, “as here, it is the
Commonwealth that bears the burden of proof, gaps in that reconstruction {of what
occurred during several hours of interro gatiop years eariieri, ang the inabii-i:ty to place the
coercive features of the interrogation in their precise context, must result in suppression
of the statement.” 442 Mass. at 440. The Court noted that, although failure to record a
statement would not automatically lead to suppression, “the lack of recording was iiseif a
relevant factor to consider on the issues of voluntariness and waiver.” Id. at 441 (citing

SUUY JY SRR o X
Commocnwealth v. Diaz

422 Mass. 268, 273 {15%06). The Couri reasoned that “a judge

may reasonably conclude that when the party with the burden of proof beyond 2
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readily available means to preserve the best evidence of what transpired during the
interrogation, it has not met that very high standard of prbof.” Id.

A further issue in this case is whether, if the Commonwealth failed to reach its
heavy burden of proof involving the voluntariness of the first, unrecorded, statement, that

I

that the “cat-

~

faiiure fataily infects the second, recorded statement. The Court has hel

f2a

out-of-the-bag line of analysis requires the exclusion of a statement if, in giving the
statement, the defendant was motivated by the helief that, afier a prior coerced statement,
his effort to withheld further information would be futile and he had nothing to lose by
repetition or amplication of the eaﬂier statements.” Mahnke, 368 Mass. at 686; see
United States v. Bayer, 331 U.S. 532, 540 — 41 (1947). Even when a subsequent
statement includes a valid administratioq of the Miranda waﬁings, the Court “présume[s]
that a statement made following the violation- of a suspect’s Miranda rights is tainted, and
. require{s] the prosecution {to] show mofe than the belated administration of Miranda
warnings in order to dispel that taint.” Commonwealth v. Smith, 412 Mass. 823, 836
(1992). The Court has therefore held that the presumption of taint of a siaiément made
after an earlier, involuntary, statement, may only be overcome by either a showing that
“there wasi a break in the stream of events that sufficiently insulated the post-Miranda -
statement from the tainted one,” or that the involuntary statement was not in fact

incriminatory, such that the cat was not out of the bag. Commonwealth v. Osachuk, 418

in this case, the evidence establishes that the defendant was heavily intoxicated
when he was arrested, and that his intoxication continued through his second, recorded,

interview. MBTA video of the defendant shows him in an intoxicated condition, and

=
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continuing to drink heavily. He is gesticulating wildly, and his balance is impaired.
During the recorded interview, this condition continues, with the defendant needing
assistance to enter the interview room, and losing his balance at one point while standing.
His statements and behavior; including his manner of speech, indicate intoxication.
Moreover, his appears to have no understanding at aii of his circumstances. Although he

admits to striking the victim many times and apparentlj/ causing her death, he continues

ot

to.ask if he will be released. ﬁe continually retum:s to the issue of the warrant that led
his arrest, and cajoles the police to check out the warrant because he believes it is not
valid and he can then be released. It is apparent throughout this second interview that the
defendant’s primary concern is being released, and that he believes that if_ he talks to the
police, he will be able to convince them to release h1m His behavior during the
atternpted effort by the police to read him his Miranda warnings itself raises substantial
doubt as'to whether he understood and intelligently waived those rights, versus his effort
to rush through the warnings. His clear intoxication, coupled with his biiarre belief that
he counld admit to causing the death of the victim and then be released, can support nio
finding by this court other than @t the Commonwealth has not met its heavy burden of
showing that his statements in that interview were voluniary.

Unless the police allowed hum to continue; to drink after his arrest, the only fair
assumption is that the defendant was even more intoxicated when he was first
ce. s stated in DiGiambattista, the {ailure of the police to record
rst interview should itself, in these circumstances, provide reasonable doubt as to
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the Commonwealth to meet its burden of proof on the voluntariness of the unrecorded
statement. The recorded statement was made a short time after the first interview, and
there was therefore no “break in the stream 6f events” that would insulate the recorded
statement from the unrecorded one. The first interview was clearly incriminatory.
Therefore, if this court finds that the Commonwealth failed tc prove the voluntariness of
the first statement beyond a reasonable doubt, then the second interview must be found to
be tainted by the first and also suppressed.

But the evidence froﬁ the second interview itself establishes the lack of
voluntariness of that statement. The Court reasoning and holdings in Commonwealth v.
Hosey, 368 Mass. 571 (1975), are instructive. The defendant in Hosey was intoxicated
and had been arrested for iﬁtoxication. In suppressing Hosey’s statements, the Court
described remarkably similar behavior by Hosey to this defendant’s videotaped behavior.
Hosey was overly eager to speak with the poli_ce, respondiﬁg to a request to talk with
" “yeah, man, let’s talk.” Hosey was described by the police as extremely emotional, high,
and abnormal. He was doing a lot of motioning, and was “detached from fgality.”
Although Hosey had no trouble walking, his speech ran together. Finally, the defendant
rambled about how he needed the interview to end because he had to be at work soon.
Hosey’s statement was not itself a confession, but did provide impeachment evidence at

trial. Id. at 575-76.

it would be difficult to get a lawyer for him at that time, required a finding that Hosey did
not waive his rights voluntarily. The Court specifically noted that “the police- should

have been sensitive to whether the defendant was genuinely in 2 position to understand
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the significance of a waiver of his rights.” The Court also reasoned that the police took
advantage of Hosey’s desire to get to work by telling him it would be difficult to get a

lawyer at that hour, thereby encouraging him to waive his right to a lawvyer. /d. at 577-

78. Finding that the police should have ceased questioning until he was capable of
responding intelligently, the Court stated that the police should have made “every effort”

to insure that Hosey did not unknowingly relinquish basic constitutional protections
indispensable to a fair t;iai. Id. at 578 — 79 (citing Schneckioth v. :Bustamonte, 412 US.
218, 242 (1973).

In the case at bar, the defendant’s behavior and intoxication are comparable to
that of Ho.-s*ey. Instead of being sensitive to whether the defendant was able to
intelligently waive his rights and make a statement, it appears that the police purposely

sought to take advantage of his condition, even rushing back into the interview room with

him to make a recorded statement after they apparently realized that the first interview
was not recorded. In these circumstances, the Commonwealth cannot reach its heavy

burden of showing the voluntariness of either of the defendant’s statements, and they

must be suppressed.

2. SEIZURE OF DEFENDANT"S CLOTHING

Section 1 of Chapter 276 of the General Laws requires the exclusion of any
evidence of an um;elated crime found during a search i_nc:.ld..n. to a iawful arrest unl
that search was conducted to gather evidence of the that crime or to look for weapons, or
unless the search was allowed under other provisions of the General Laws or common

law. A search incident to arrest can only reach areas that mught contain evidence of the
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crime for which the defendant was arrested, or which might hold a weapon in certain
circumstances not relevant here. Commonwealth v. Cassidy, 32 Mass. App. Ct. 160, 164
~ 65 (1992).

Even if the defendant’s clothing could be seized under an exxgency rationale, this
&n free to do whatever with the clothing.
The exigency went no further, arguably, than the securing of the clothing, and did not
obviate the need for a search warrant to conduct forensic testing of the clothing.
Commowealth v. Kaupp, 453 Mass. 102, 106 n. 7 (2009). Once the clothes were seized,
the police had ample.opportunity to seek a search warrant before they further mﬁuded

upon the defendant’s privacy by submitting the clothing for further testing.
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RANDALL TREMBLAY

_ Now coﬁwes the Commonwealth in the above-captioned matter, and respectfully

moves that this Honorabie Court DENY the defendant’s Motion to Suppress. Specifically,
the Commonweaith states that: (a) the arrest of the defendant was proper and pursuant
to a warrant; (b) the statements made by the defendant on-scene were not the subject
of custodial intérrogaﬁon, and were voluntary; (c) the two statements made by the
defendant at Boston Police Headquarters were made after the administration of Miranda,
and were made freely and voluntarily; (d) the seizure of the defendant’s clothing and
other evidence from his person was proper; and (e) the motion filed by the defendant is

procedurally deficient.

FACTS OF THE INSTANT MATIER

On November 18, 2014, at 2:172m, Boston Police respended to 1037 River
Street, #4, Hyde Park. Cn airival cfficers observed the victim, Stephanie McMahon, lying
on a couch. She had what appeared to be blood on her face, around her body, on the
floor of the apartment, and the baseboard to the rear of the couch. Her dentures were
found on the TV stand, full of blood. She was declared non-viable by EMS at 2:21am:
Police found the defendant, Randall Tremblay, outside of the apartment and arrested
him on an outstanding warrant. He was later interviewed twice at Boston Police

Headquarters. During the interviews, the defendant indicated that he was at the viciim's
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{who he identified as his best friend and someone with whom he had a sexual
relationship) apartment and they had argued. He admitted that, during the course of the
afgument, he struck Ms. McMahon 10-15 times and “worked her over pretty good”. At
some point after the argument he covered her with a blanket. Tﬁe defendant reported
that, at some point, he left the apartment and traveied to the Back Bay MBTA Station
and met up with two acquaintances. They returned to the apartment and the defendant
mepped up blood from the ficor and the walls and took a bag of trash out to the
f the building. During both interviews, Mr. Tremblay stated "‘T

killed her”. He also acxnowieaged that he was aware of a
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restraining order that Ms. McMahon had against him that required that he stey away
from her and her residence. The first interview was not recorded, as the officers
mistakenly recorded the wrong interview room. The mistake was quickly discovered, and
after a brief period where the defendant was allowed to go outside and have a cigarette,
the defendant was re-administered his Miranda rights, was voluntarily re-interviewed by
the same officers, and reiterated his initial statements.

The medical examiner after autopsy ruled Ms. McMahon’s death a homicide,
citing blunt force trauma to the head as the cause of death. The doctor noted a subdural

hematoma with extensive intercranial bleeding on the left side of her head, with -

accompanying damage to her brain. Her face was swollen and bruised. The doctor also
_noted a farge number of bruises on Ms. McMahon’s body, especially on her legs.
The Commonwealth states that additional facts are included within this
Opposition that will arise during the course of the evidentiary hearing, and requests the
opportunity to supplement this mémorandum with such facts, if needed.

ARGUMENT

initial stop and seizure of the defendant was

e r s inaiar

ubseguent est, as it was pursuant to a warrant.
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The first numbered paragraph of the defendant’s Motion asserts that the “initial
stop and seizure” of the defendant was 2 viclation of the defendant’s rights because the
police lacked probable cause. The defendant conveniently leaves out of his Motion that
the police had a valid outstanding warrant for his arrest, and also that he was the
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defendant in a restraining order that required him to stay away from Ms. McMahon's
residence. This information was verified by Boston Police officers before the defendant
was arrested. The defendant was initially noticed by offers attempting to get a cigarette
from cne of the witnesses while standing outside of the victim’s apartment building.
Minutes iater, the defendant was seen again outside of the victim’s residence shouting
“"What's going on in there? She was my friend you know! I know what happenéd!" Two
officers on sceneg, having previous interactions with the defendant, recognized him on
sight and arrested him pursuant to the warrant. In addition, the officers had probable

cause to arrest the defendant for violating a restraining order under M.G.L. Ch. 209A
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‘merit to the defendant’s claim that his initial stop or arrest was improper.

II. Statements made by the defendant on scene did not require Miranda warmings,
and were voiuntary.

The defendant next claims that the police should have provided Miranda warnings
at the scene. Again, he is wrong. Miranda warnings are ;'equired only when a person is
subjected to custodial interrogation. Commonwealth v. Morse, 427 Mass. 117, 122-23
(1998). Custodial interrogation is ™questioning initiated by law enforcement officers
after a person had been taken into custody or otherwise deprived of his freedom of
action in any significant way.” Id., quoting Commonwealth v. Jung, 420 Mass. 675, 688
(1995). The Miranda safeguards become applicable as soon &s a stuspect’s freedom is
curtailed to a degree associated with formal arrest. 7d. Thus, before finding a Miranda
violation, a judge must consider the totality of the circumstances and find that law
enforcement officers subjected a suspect to a formal arrest or an equivalent restraint on
his or her freedom of movement. Id. “There is no requirement that [ Mirandal
warnings be given prior 1o {gjeneral en-the scen ques‘donin-g a5 o facts surmounding a

”r

crime or other general questioning of citizens in the fact-finding process.
Commonwealth v. McNelley, 28 Mass. App. Ct. 985, 986, (uitimately quoting /irandea v.
Arizona, 384 U.S. 436, 477 (1966)), rev. denied, 408 Mass. 1101 (1990).

The defendant’s various statements made at the scene (1 Know what happened”,

etc.) were made before he was placed under arrest for the warrant, before he was in
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custody, and not at the prbmptjng or even while in conversation with poiice officers.
Spontaneous statements that are not the product of interregation de not fall under the
Miranda rule. See Commonwealth v. Fortunato, 446 Mass. 500, 511 (2013) ("We
have stated repeatedly that statements initiated spontaneously and voiuntarity by
a defendant are not the product of police questioning.”), citing Commonwealth v.

i AAN Mae
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387, 401 {31999); Commonwealih v. Diaz, 422 Mass. 269, 271 (1996). See also
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Commonwealii v. Gittens, 55 Mass. App. Ct. 148, 150 (2002); Commonwealth v. King,
17 Mass. App. Ct. 602 (1984). The defendant’s on-scene statements were spontaneous,
and thus are not subjedt to suppression. '
Interrogation is deﬁned as “express questioning or its functional equivalent.”
Rhode Island v. Innis, 446 U.S. 291, 300-301 (1980). See Commonwealth v. Sheriff, 425
Mass. 186, 198 {1997). Tuis includes “any words or actions on the part of police {other

than those normally attendant to arrest and custody) that the police should know are
“reasonably likely to elicit an incriminating response from the suspect”. Commonwealth v.
Rubio, 27 Mass. App. Ct. 506, 512 (1989), quoting from Rhode E/and v. Innis, 446 U.S.
at 301. See Comimonwealth v. Morse, 427 Mass. 117, 123 (1998); Commonwealth v.

Clark €. 59 Mass. App. Ct. 542 (2003). In the present case, there was no interrogation
of the defendant. The defendant was heard yelling outside of the victim’s apartment
buiiding, asking for information as to what was going on. An officer went out to speak
with him, and the defendant continued to question and speak with that officer. In these

circumstances, the defendant is not entitied to the protections of Miranda.

II. The formai siatements made by the defendant after he was arrested were made

after the administration of the Miranda wamings. and were voluntarilv.

Under the Miranda decision, law enforcement officers are required to apprise
criminal defendants of certain constitutional rights before engaging in custodial-
ation, See Mirandz v. Arizona, 384 U.S. 436 (1966). It is the Commonwealth’s
burden to prove, beyond a reasonable doubt, that the police complied with the
requirements of Miranda, and that any waiver was knowing, intelligent and voluntary.

Commonwealth v. Day, 387 Mass. 915, 920-21 (1983); Commonwe. ’J' v, Edwerds, 420
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Mass. 666, 670 (1995); Commonwealth v. Magee, 423 Mass. 381, 386 (1996). In the
present matter, the defendant received his Miranda warnfngs after his arrest by Officer
Shawn Roberts and acknowledged his understanding of those rights. Before the first
formal interview, the defendant was again given his Miranda rights and acknowiedged-
his understanding by initialing and signing the Boston Police Miranda Form in the
~ presence of two officers. Before the second interview, the defendant was given his

Miranda rights a third time, and acknowledged his understanding again in the presence

. . . . N R
o i Ar i -
nis were likewise VoIUNtary. AS i€ COUit is we

statements made by a defendant are admissible only if they are vbluntarily made.
Commonwealth v. Sheriff, 425 Mass. 186, 193 (1997); Commonwealth. v. Mahnke, 368
Mass. 662 (1975). The test for voluntariness is whether, in the totality of the
circumstances, the defendant’s will was overbcmne to the extent that his/her statement
was not the result of a free and voluntary act. Commonwealth v. Souza, 428 Mass. 478,
483-84 (1998); Commonwealth v. Garcia, 379 Mass, 422, 428 (1980); Commonwealth v.
Raymond, 424 Mass. 382, 395 (1997). In examining vo[unfaﬁness, courts examine
whether ' '

in light of the totality of the circumstances surrounding the -
making of the statement, the will of the defendant was overborne
to the extent that the statement was not the result of a free and
voluntary act. Relevant factors include whether promises or other
inducements were made to the defendant by the police, as well as
the defendant’s age, education, and intelligence; experience with
the criminal justice system; and his physical and mental condition,
including whether the defendant was under the influence of drugs
or alcchol. The mere presence of one or imore factors is not
always sufficient to render the statements involuntary.

Commonwealth v. Howard, 469 Mass. 721, 727-28 (2014). Other factors to be
considered include, but are not limited to: “(1) the time and conditions under which the
questioning took place; (2) the content and form of the questions put to the
defendant...; and (3) the physical and mental condition of the defendant during the
period during which he was questioned.” Miller at 843 (quoting Commonwealth v.
Makarewicz, 333 Mass. 575 (1956)).
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. In the present case, there are no indicators of coercion or duress. There was no
physical harm or threat of physical harm to the defendant. The demeanor of the officers
and the defendant was at all times casual and non-confrontational. There were no
promises made for leniency or offers to help, there were no attempts at deception, and
no other factors or conditions of the interview that support the defendant’s claim of
invbluntariness. The defendant answered all questions directly and coherently, corrected
the officers when they misspoke or misunderstood him, and at his own election withheld
information that the officers asked for. When the officers notified the defendant of the

erfor in recording, the defendant agreed to be re-interviewed if they allowed him to

smoke a dgarette. The officers agree :
building with two uniformed officers to smoke. During the second interview, the
defendant asked for and was given water. Given all these circumstances, there is no
merit to the defendant’s argument that the statements made were done so involuntarily.
Cf. Commonwealth v. Selby, 420 Mass. 565, 658, 664 (1995) (officer falsely told
defendant that they had received handprint from scene, but not even this lie rendered
statement involuntary); confra Commonwealth v. Meehan, 377 Mass. 552, 561-63
(1979) (statement involuntary where officers gave misleading account of strength of the
evidence against the defendant); Commonwealtf; v. Magee, 423 Mass. 381, 387-88
(1996) (defendant’s statement not voluntary where officers promised her mental
treatment in exchange for her sfatem.ent).' Commonwealth v. Femette, 398 Mass. 658
{1986} (even fact ;that defendant was hungry and tired during interrogation did not

render statement involuntary).

The defendant in his motion alleges that the “loss” of the first formal interview of

the defendant requires suppression because, without the recording, the Commanweslth

[ o4 Iy imEoaal " $mm Al H
oubt that he voluntarnily understcod and waived
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his Miranda rights. The defendant neglects to mention that the interviews were

[t ) H )
estabilish beyond a reasona

o
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onducted by two Boston Poiice officers, both whom wrote reports (one in great detail),

(%)

and one of whom testified in the grand jury specificaily about both interviews. Both the

eport and the grand jury testimony establish the circumstances of the interviews, the
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“content, and any statements that differed from the first and second interviews.! In
addition, the lack of a recording for the first interview does not mandate its exclusion, or
the exclusion of the second interview. The rule in Commonwealth v. DiGiambattists is
very clear; it is not a rule of exciusion, or a prerequisite for admissibility. DiGlambattists.
at 448-49. There, the court held that the lack of a fecording of a suspect’s interview has
significance only as a factor in assessing voluntariness ¢f a Miranda waiver®; and that
the lack of recorded interview entities the defendant, upon request, to z specific ury
instruction.® In this case, there is no meritoricus argument by the defendant to indicate
that this contributed to voiuntariness, or that the lack of an electronic recording covered
up any misconduct by the officer. In fact, the DiGiambattista decision is not even cited
in the defendant’s Motion or Memorandum. The defendant is therefore not entitled to

the suppression of his statements to police for this reason.

The defendant aiso aileges that he was neavuy intoxicated” and mentally ill, and
his statements were therefore involuntary. As this court is well aware, there is no per se
rule of exclusion for statements given by individuals suffering from mental iliness, even
severe psychotic conditions. Commonwealth v. ' Vazquez, 387 Mass. 96 (1982). A
statement is only inadmissible if it would not been obtained but for the effects of the
mental fiiness. Id. at 100. Courts continue to employ the “totaiity of the circumstances”
test to determine Whether a waiver is valid in the fact of a defendant’s mental illness.
Commonwealth v. Jones, 439 Mass. 249 (2003). Mental iliness does not automatically
present a defendant from knowingiy, volunterily, and intelligently waiving his Miranda
rights. Commonwealth v. Libran, 405 Mass. 634 (1989} (though psychiatrist testified
that the defendant suffered from schizophrenic reaction and manic depressive condition,
judge found that he was able to make a valid waiver because he did not manifest any
bizarre demeanor or unusual behavior, his answers were clear and appropriate, and he
appeared composed); Commonwealth v. Rivera, 441 Mass. 358 (2004) (schizophrenia

diagnoses and medications which caused memory problems and guliibility did not

! The recording of the second formal interview was an exhibit for the grend jury, and has been provided to

defense oounsel.
2 Commonwesith v. DiGiambattists, 442 Mass. 423 (2004).
3 [A at 441,

Y Id. 5t 447-48.
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prevent defendant from making a valid waiver given his responses and demeanor during
quesﬁoning). In the present matter, while it is averred in the body of the defendant’s
Motion, there is nofhing in the defendant’s affidavit which indicates that he suffers from
a mental illness. There were no statements made by the defendant to officers at any
time that either expressly or implicitly gave rise to a mental iliness issue. No records,

diagnoses, or other materials have been provided to the court or Commonwealth in

the intérviews were not unusual or bizarre, his responses to guestions were accurate, he

did not seem confused, and he was cooperative during the police interview.

While there is some indication that the defendant may have been drinking
-alcohol, the defendant’s assertion of “heavy intoxication” is a far cry from establishing
that fact. Even if he was, in fact, intoxicated, the courts have dearly ruled that
intoxication alone is not enough to negate voiuntariness. Commonwealth v. Hooks, 375
Mass. 284 (1978); Commonwealth v. Meehan, 377 Mass. 552 (1597S) (reaffirmed
intoxication would not alone justify the suppression of a statement of admission);
Commonwealth v. Doucette, 391 Mass. 443 (1984). Indeed, “An otherwise voiuntary act
is not necessarily rendered invoiuntary simply because an individual has been drinking
or using drugs.” Doucelte at 448. The court locks to a number of factors regarding
whether a statement should be admitted. The suspect’s outward behavior and
assurances of sobriety and understanding is key in this determination. Commonwealth v.
Garcia, 379 Mass. 422 (1980), Commonweslth v. Silanskas, 433 Mass. 678 (2001) {while
odor of alcohol was apparent on defendant’s breath, his answers were respensive,
coherent, and he could understand the ind_uin'es posed to him); Commonwealth v. Mello,
42C Mass. 375 {1855) (defendant spoke
any difficulty understanding questions).

Here, there is no indication that the defendant was confused or had trouble

oherently, appeared sober, and did not have

i

understanding the officers. There is similarly no evidence that his answers were
inappropriate or garbled, or that his will was being overborme. The defendant did not

make any statements that he was intoxicated, and he did not slur his words during the
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interaction. Lastly, the fact that the defendant asserts that he suffers both from mental
iliness and was under the influence of substances does not on its own prove a waiver is
invalid. In the Crawford case, the court ruled that the presence of mental illness and
drug/alcohol abuse was not sufficient on its own to suppress the defendant’s statement
in @ murder case. Commonwealth v. Crawford, 429 Mass. 60 (1999).

The McCray’ case is particuiarly on point. In that matter, the defendant a
with several others tied up, beat, burmed, stabbed and murdered a 19 year oid gir. The
defendant aileged in his Motion to Suppress Statements that he was intoxicated,
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statements to police inadmissible. he Supreme Judicial Court upheld the motion judge’s
findings and decision: the interview’s tone was business-like and noﬁnal, there was no
evidence of any trickery or coercion, the defgndant’s responses were appropriate, he
appeared to have his self-interest in mind, he exhibited no evidence of mental iflness or
inebriation, his attitude was matter of fact and cooperative, and he had a familiarity with
concepts of criminal law. McCray at 552, Citing well-known case iaw, the SIC reiterated
that while mental retardation or mental illness are relevant, the do not preclude the
making of voluntary statements or waivers. Id. af 554. Evidence of impairments such as
these (as weil as intoxication) only requires suppression where the defendant is
rendered incapable of giving a voluntary statement or waiver. Id. Similarly, in this
matter the defendant and officers spoke to each cther in a casual manner, the
defendant was clear in his statements and responses, he darified items and even
corrected the officers. There was no evidence whatsoever that the defendant’s will was
overborne due to supposed intoxication or mental iliness. In fact, the evidence as i

stands indicates that the defendant’s last drink was a beer, with two of the witnesses
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interview, he had the foresight to clean up the blood and leave the apartment before
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rrived. The first formai interview of the defendant was three hours later, and the

1%2]
R &
o
3
E:m

nterview was more than four hours later. It strains creduiity to suggest that,

3 Commonwealth v. McCray, 457-344 (2010).
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under these circumstances, the defendant’s intoxicaticn and mental iliness rendered his

coherent and cogent statements to the police involuntary,

Lastly, the defendant alleges that his statement was not voluntary because he was
supposedly led to believe that he would be released if he spoke with the police after the
erview. However, during the second interview the defendant is repeatedly and
consistently told not that he wouid be released, but oniy that the officers would check
into the warrant to see if it waé still valid. The defendant raises this question numerous
times, and is élways given the same answer: he would not be released, they would only
verify whether the warrant was active. The defendant aiso invokes the “cat of the bag”
language from Commonwesith v. Mahnké® in his entreaty for suppression. Under
Mahnke and progeny, if a court determines that an initial statement is determined to be
involuntary, a subséquent statement made by a defendant is not per se inadmissible.
Most poignantly for this matter, a line of analysis in this determination is the presence of
the defendant’s purported “fear, {thelcontinuation of coercive effects, and a sense of
futiiity of aﬁémpting to ‘get the cat back in the bag™. Commonweaith v. Pileeki, 62
Mass. App. Ct. 505, 508 (2004). While the burden of proof is on the Commonwealih to
show voluntariness in this respect by & preponderance of the evidence, the defendant
fails in his burden of production. None of this case law, nor facts to support it, are
drawn out in the defendant’s Motion or Affidavit. There is no indication of police

misconduct, or that the defendant’s statements were anything but voluntary.

v. The seizure of the defendant’s dothing was done properly as a search incident to
his arrest, and proper chservation of the officers of evidence to the crime of murder.

are permitied to conduct a warrantiess search of an individuai’s
person, and the areas within his immediate control, at the time the individual i$ lawfully
arvested. Commonwealth v. Dessources, 74 Mass. App. Ct. 232, 234-237 (2009). This
includes alloW?ng officers to seize evidence of a crime before thev can be concealed or

destroyed. Chimel v. California, 395 U.S. 752, 763 (1969); Commonweafth v. Phifer, 463

® 368 Mass. 662 (1575).
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Mass. 790, 793-94 (2012). Specifically, the police may search fo-r and seizure evidence |
of a crime that the police have probable cause to believe the defendant had on his
person at the time of his arrest. Commonwealth v. Madera, 402 Mass. 156, 159 (1988).
‘Statute also provides this tool to the police under M.G.L. ch. 276, s. 1: “A search
' conduded incident to an arrest may be made only for the purposes of seizing fruits,
instrumentalities, contraband and other evidence of the crime for which the arrest has

r

been made, in order to prevent its destruction or concealment].]” As there was a vaiid
warrant for the defendant’s arrest, the police in this matter had the right to seize
obvious evidence of the crime: the defendant’s ciothing. In addition, the defendant’s
filings do not;, and cannot, provide any rule or case law that substantiates his assertion

LI

that the Commonwealth needs to obtain a search warrant in order to conduct forensic

testing on evidence property acquired.

V. The Motion to Suppress, MemoranGum and Affidavit fiied by the

defendant are procedurally deficient.

According to Mass. R. Crim. P. Rule 13, “a pretrial motion shali be in
writing and signed by the party making the motion or the attorney for that
party.” In addition, any pretrial metion must state the grounds cn which it is
based, and include an affidavit detailing facts relied upon in support of the
mctién, signed by a person with personal knowledge of the factual bases of the
motion. Mass, R. Crim. Pro. Rule 13 ay(2). Commonwealth v. Robles, 48
Mass.App.Ct. 490, 491 n.1 (2000). The Rule goes on to requires a memorandum
df law for any motion that seeks the suppression of evidence, except for that
seized during a warrantless search. Mass. R. Ciim. Pro. Rule 13(2)4).”
“Where a defendant has filed a motion to suppress alieging an ui nconstitiiionai
search or seizure, the detail required in the motion and accompanying affidavit
under rule 13(a3)}2) must be sufficient to accomplish twe practica

First, it must be sufficient to enable a judge to determine whether to conduct an
evidentiary hearing (citations omitted). ... Second, the affidavit required under

7 *No motion to suppress evidence, other than evidence seized during 2 warrantless search, ... may be filed
unless accompanied by a memorandum of law”.
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rule 13(a)(2) must be sufficiently detailed to give fair notice to the prosecution of
the particular search or seizure that the defendant is challenging, so that the
prosecution may determine which witnesses it should call and what evidence it
should offer to meet its burden.” Commonweafth v. Mubdi, 456 Mass. 385, 389
(2010); Commonwealth v. Quint_Q., 84 Mass.App.Ct. 507, 514-515 (2013);

Commonwealthh v. Rivers, 429 Mass, 620, 623 (1999). In Commonwealth v.

AR Fymm4 N

Zavaia, 52 Mass. App. Ct. 770 {2001, the court ruled that & motion o suppress
and supporting affidavit were general in nature, failed to meet the requirements
of Rule 13, and the Appeals Court affirmed a Superior Court’s refusal to act upon
the defendant’s motion. Indeed, in Commonwealth v. Daniel J. Gomes, the
Appeals Court in .an unpublished decision noted that an affidavit by the
defendant’s student attorney, not based on personal knowledge, “should not
even have been scheduled for an evidentiary hearing.”® In the instant case, as in
Zavala, the Defendant’s motion, memorandum and affidavit fail to confoi'm with
the requirements of Rule 13. In Zavals, the Defendant’s affidavit contained the

- following general affirmations:

- "On 8 November 1996, officers of the Springfield Police Department
stopped and searched Jose A. Vargas . . . During the course of the
searches, a quantity of what is alleged to be a controlled substance
was seized . . . [sjubsequently, T was charged with the above
captioned indictments”

Remarkably, the affidavit submitted by counsel for the defendant here is similarly
generai and non-specific. The affidavit faiis to contain facts in support of most of
the allegations in the defendant’s Motion, and lacks particuiarity as required by
Rule 13. “The requirement of really adequate affidavits should be strictly
enforced as a matter of good judicial administration.” Commoriwealth v. Burke,
20 Mass. App. Ct. 489, 504 (1985) (quoting Commonweafth v. Benjamin, 358
Mass. 672, 676 n. 5 (1971)). The memorandum of law similarly does not include

8 Commonwealth v. Daniel J. Gomes, June 2, 2014 (unpublished).
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any discussion of the law with regards to the stop and arrest of the defendant,
the seizure of his clothing, and several supposedly applicable theories of
suppression with regards to his statements to police. In Commonweaith v. Pope,
15 Mass. App. Ct. 505, 507 (1983}, the court wrote ™a judge is not obligated to
consider a motion to suppress that does not meet the requirements of Rule 13.”

Zavala, 52 Mass, App. Ct. 770). The purpese of the sirictures of Rule 13 are

Ly sl

evident: the affidavit must fairly notify both the court, and the prosecution, of
what evidence is sought to be suppressed, and under what theories. Mubdi at
- 389; Commonwealth v. Rodriguez, 456 Mass. 578, 589 (2010). The Court in
Mubdi also made it clear that an affidavit that faiis to foliow Rule 13 gives the
Court grounds to consider requiring that the defendant comply with the rule by
submitted a more particularized affidavit, or to deny the motion outright. Mubdi
at 389, Rodriguez at 589. The defendant has proffered no just cause for the lack
of compliance. For these reasoné, the court should deny the Defendant’s motion

without an evidentiary hearing

CONCLUSION
For the reasons stated herein, the Commonweaith is respectfully requesting that

this Honorable Court DENY the defendant’s Motion to Suppress.

Respect‘ully Submutted

) .
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Am\7 1. atlé. Esq.
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. SUPERIOR COURT DEPT.
DOCKET NO. 2015SUCR10151

COMMONWEALTH

RANDALL TREMBLAY

COMMONWEALTH'S SUPPLEMENTAL OPPOSITION TO THE
DEFENDANT'S MOTION TO SUPPRESS

‘Now comes the Commonwealth in the above-captioned matter, and respectfu!!y
submits this supplemental memorandum of law. Specifically, during the hearing on the
Motions to Dismiss and Suppress, defense counsel filed a new Sﬁppiementa!
| Memorandum to address the issue {among other topics) of forensic testing that was
performed on the defendant’s clothing. While the defense conceded that the items
seized from the defendant after his arrest were properly acquired by the police, it
challenged the testing of said items without a search warrant. The Commonwealth

respectfully refers the court to the cases and argument beiow.

ARGUMENT

As explained in the Commonwealth's Initial Opposition, the police are permitted
to seize evidence of a2 crime, including the defendant’s clothing, at the time of his arrest.
Commonwezlth v. Madera, 402 Mass. 156, 159 {(1988); fommonwezith v.. Dessources,
74 -Mass. App. Ct. 232, 234-237 (2009); Commonwealth v. Robles, 423 Mass. 62, 67-68
(1996). The defendant was arrested pursuant to a valid warrant, and was observed
wearihg clothing and sneakers that had visible blood stains on them. Contrary to the
defendant’s assertion, there is no reguirement for the police or the Commonwealth to

obtain a search warrant in order to conduct testing on items properly seized. “[Tlhe

1.
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Supreme Judiciai Court has concluded that where the police have lawfully obtained
evidence, it may be subjected to scientific testing.” Commonwealth v. Avifes, 58 Mass.
App. Ct. 459, 463 (2003) (in a child rape case, defendant filed motion to suppress
warrantless DNA testing results of clothing that revealed defendant’s sperm and DNA,

JC affirmed denial of moticn and convictions). See also Robles, 423 Mass. at 65 n.8. In

Robles, the defendant was convicted of first degree murder, armed rcbbery, and
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unlawfiil possession of a firearm. The police recovered the coat th
the night of the murder, and had it forensically tested for bloed, without a warrant. In
unequivocal language, the Supreme Judicial Court stated that the defendant’s argument
that a warrant was necessary for chemical analysis of the coat was “without merit”, 7d.
at 65, n.8. See also Commonwealth v. Vamey, 391 Mass. 34, 38-39 (1984) (court
explicitly refused to hold that police must obtain a warrant before lawfully obtained
evidence can be subject to scientific testing).

The case cited in the defendant’s supplemental filing, Commonwealth v. Kaupp’,
is not rémotely applicable. In that matter, the defendant was convicted of possession of
child pornography. There, pblice seized the defendant’s computer and searched it
pursuant to a warrant. The question in that case was whether the search warrant was
sufficient to establish probabie cause. As the Kaupp case dealt with the search of a

. computer, and not forensic testing of evidence, it is irelevant.?

CONCLUSION
For the reascons stated herein, at the Moton hearing, and in the previously filed

Opposition, the Commonwealth is respectfully requesting that this Honorable Court

DENY the defendant’s Molion to Suppress.

! 453 Mass. 102; 106 n. 7 (2009).
2 The search of a computer can be analogized to the search of a dosed container. Commonwealth v. McDermott, 448

Mass. 750, 776, 771 (2007).
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Date: December 9, 2015
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Boston, MA 02114
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Miranda Form

Before we ask you any questions, you must understand your rights:

_ 7
1. You have the right to remain silent. -
(initials)
p—
2. Anythmg you say can be used against you in a court of law. o
(nmals) -

3. You have the right to talk to a lawyer for advice before we ask you any questions
{pﬂ‘
and to have hlm/ber with you during questioning. f i I -
{intials)
4. If you cannot afford a lawyer and you want one, a lawyer will be provided for you
by the Commonwealth at no cosi. ki

initials)
5. If you decide to answer now, you will still have the right to stop answering questions
at any time. /X
@nitials)
6. lunderstand these rights. 2
initials)

fé Z%/ \

Name: ‘ﬁ‘//‘)’ [// W€MW
{PrintNams] /

Signed: [ &C/ﬂé@% 24 YTy
S

Administered by: St/ 85’7 ﬂ7/ JM 0/ 'éTD# JIB0S

LY. ¥ 11 L .\r‘/— DAV{D I3 u/’ V,{"v’ :9#: l”’-""’é“?? .

YYILHIEODEU I.Jy

Date: /- / ;7 (ff // Time: 7, S ‘o Place: ’% 7 - {%’é”&f

T 42- pYq 954

Boston Palice Deparimsnt
Miranda Form
0078-BFS-0214

'C.A. 51




ot

g g et ..

C.A. 52

—y—

. e



COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. SUPERIOR COURT DEPT.
DOCKET NO. 20155UCR10151

COMMONWEALTH
v.

RANDALL TREMBLAY

Now comes the Commonwealth and respéctfuiiy submits this notice, pursuant to Rule 15
of the Massachusetts Ruies of Criminai Procedure, of its intent to appeal certain findings,
rulings, and orders of the Court in a dedsion dated December 20, 2105 allowing in part the
defendant’s motion to suppress statements and evidence. |

Respecifully submitted
-For The Commonwealth,

DANIEL F. CONLEY
District Attorney
For the Suffolk District

h A
i 7 f,=
B i

m raﬁ,é, Esq.

Assistant District Attorney -

BBO# 650470

One Bulfinch Place, 8% Floor

Boston, MA 02114
December 29, 2015 (617) 6194252
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CERTIFICATE OF SERVICE

1, the undersigned, do hereby certify under the pains and penalties of

perjury that I have today made service on ciefendant-’s counsel by sending a copy

of the attached notice hu ‘-Trqi-—rlaqc m:ll to John H:ulnc I:cn

.ﬂ@é%ﬁ”

December 25, 2015
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY

SUFFOLK, ss. 5J-2015- 56 |

COMMONWEALTH OF MASSACHUSETTS,
Petitionex

< FRieng

v.

O VT A

RANDALL TREMBLAY,
Defendant & Respondent i

COMMONWEALTH’S MASS. R. CRIM. P. 15(a){(2) AWND
G.L. c. 278, § 28E APPLICATION REQUESTING THE

SINGLE JUSTICE REVERSE TEE ORDER OF THE

SUFFOLK SUPERIOR COURT ALLCWING THE DEFENDANT’S

MOTION TG SurrnLSb

Pursuant to Mass. R. Crim. P.

G.L. c. 278, § 28E, the Commcnwealth of Massachusetts

respectfully regquests that this Honorable Court

! ower court (Salinger, J.)

reverse the order of the

}e

allowing the deifendant’s motion to suppress statements

and the results of £forensic testing frem clothing

[

the defendant (C.a. 1-11).°

(“l

lawfully seized from

3
- .
The ds

Stephanie McMahon in November, 2014. The cause of the

victim’s death was blunt force trauma to the h
November 18, 2014,

he early morning hours of Tuesday,

i 5 Y - i RS B Y
- References to the Commonwealth’s appendix will be
cited as (C.A. ), References to the moction to
suppress hearing ‘exnibits will be cited as (Exh. ).

C.Aa. 55
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the defendant gave a recorded statement to Boston
Police Detectives Michael Stratton and David
O’ Sullivan. The defendant moved to suppress "all
statements that he made to the police, as well as

evidence, including clothing, seized from him at the

time of his arrest. I suppressing statements mads
after the defendant was transported to Boston Polics

Headguarters, the motion .judge erroneously concluded
that the Commonwealth had failed to meet its burden
that the defendant made a knowing and voluntary waiver
of his Miranda rights and his right to counsel because
he was too intoxicated (C.A. 1). The motion Judge
further wrongly concluded that, while the defendant’s
clothlng was lawfuliy selzed, the polwce unla J_ully

SUbJECLed lt 'i-:o'“f'ﬁrtiﬁ.'e’r” f;)ren.sic testing without

obtaining a search warrant (C.A. 1).

As the vidso recording of the defendant’s
statement demonstrates, the deifiendant waived  his
Miranda rights knowingly, intelligently, and

voluntarily, and any level of alcochol consumpt 1' n did

not render that waiver invalid. Moreover, because the

police lawiully seized  the defendant’s clothing, they

were not reguired to obtain a search warfant before

bjecting the clothing to forvensic

Commonwealth v. Arzeola, 470 Mass. 809 (2015). Thus,
s

the Commcnwealth respectfully regquests that the Single

Justice hear its appeal and reverse the lower court’s

C.A. 56



order allowing the motion to suppress. In the
alternative, the Commonwealth requests that it be
allowed to appeal the order to the Appeals Court.

I. STATEMENT OF THE CASE

On March 10, 2015, a Suffolk County grand jury

R N - ~3 =1y ' I+ 3 -
ey - : 4
ts rging cne  cdefendant with

murder, in violation of G.L. <c¢. 265, § 1, and

viclating an abuse prevention orxder, in vioclation of
G.L. c. 20%, § 7 (C.A. 12-13). On September 29,

2015, the defiendant filed a motion' to dismiss the
indictments and a motion {0 suppress evidence and
statements, along with a memorandum of law and a
_supporting — affidavit ~ (C.a. 13, 17-2¢4). On
November 24, 2015, the Commonwealth filed oppositions

to the motion t¢ dismiss and the motion to suppress

—~

33-45) & On WNovember 30, 2015, the defendant

~

C.

H

iled a supplemental memorandum in support of his

motion to suppress (C.A. 13, 25-32).
On  November 30, 2015, the . Superior  Court
(Salinger, J.} heard argument concerning the motion to

dismiss (Cc.a. 13). Additionallv, an evidentiary

hearing was conducted concerning the motion to

suppress (CUA.  13). Following the hearing, on
December 9, 2015, the Commonwealth submitted

c.Aa. 57



supplemental memoranda in opposition to the motion to
~dismiss and the motién to suppfess (C.A. 13, 46-48).

On December 20, 2015, the motion judgé issued
findings of fact and rulings of law allowing, in part,

the motion suppress statements and allowing the motion

tc suppress the results of forensic testing on
clothing lawfully seized from the defendant (C.A. 1i-
ii, 13j. The motion Jjudge also issued an order

denying the defendant’s motion to dismiss (C.A. 13-
14). The Commonwealth received _these decisions .on
December 24, 2015, and filed a timely notice of appeai

on December 29, 2015 (C.A. 53-54).

'II. STATEMENT OF FACTS

A The Events Leading toc the Murder of Stephanie
McMahon and the Arrest of the Defendant?
tephanie McMahon and the defesndant, Randall

d-off romantic

]

Tremblay, were involved 1in an on-a

<

relationship. The relationship was trecubled, and  the
victim had an active restraining crder against the

3,

he victim suffesred from addiction

=3

defendant.

problems, and was known to use vodka, marijuana, and

2 Section A of this statement of facts is taken in

large part from.  the Commonwealth’s opposition to the
defendant’s motion to dismiss. It is meant to give
g to

the allegations against the defendant.

C.A. 58



cocaine. The defendant similarly suffers from cocaine
addiction and abuses alcohol.

About a week before her death, the wvictim had
called a friend, Michael Doucetfe, crying because the

defendant had stolen her EBT card and had left her

vith no fooa. Doucette bought her some groceries, and
ended up staving overnight on her couch. ~He advised
her to stay away from the defendant. That was the
last time Doucette saw the victim alive.

The next Moﬁday, November 17, 2014, the defendant
saw Gay Finley, the victim’s friend, on Boylston
Street in Boston. He told Finley that the wvictim had
been evicted from her apartment, and that she wanted .
him to sell her television.  The defendant and Finley

o Back Bay ‘train station and were talking and

t

walkad
laughing and having drinks.

A short time later. Douceite and the defendant
went to a liguor store on Béylston Street to buy beer.

They were unablie to buy it themselves, but had someone

Hy

else purchase Bud Light for them instead. They went

=

on, and the defendant pulled

back to Back Bay stat
Doucette aside and said to him that he thought the

victim was dead. At first, Doucette thought that he

C.A. 59



cell phone in front of him. The defendant told

|-+

Doucette that he had been trying to wake the victim
since Sunday night at 9%:00 P.M. (over 24 hours).
Doucette gquestioned what the defendant meant, and the

defendant explained that she was not breathing and

5

e had tried to wake her up. When

-

. + =¥ _ £
reiterated that h

Doucette asked why the defendant had not contacted the

police, the defendant replied that he was scared and
that the victim had an active restraining order

against him. The defendant told Doucette that he did

not know what to do and said that he needed Doucette
to help him and to go with him to the. victim’s
apartment. They invited Eiplgy to joinﬁ;hem.;

The defendant, Doucette, and Finley, took public
transportation to the victim’s apartment. On the way,
the defendant told Finley that the victim was dead.

Finley thought that he was exaggerating, and teld him

to stop saying that. The defendant repeated that the
victim was dead. When they arrived at the victim’s

apartment, 1037 River Street 1in Hyde Park, the
defen&ant used the kevs to open the door. ?inley ran
to the bedroom to check on the victim, but she was not
there. When she asked where the victim was, the

defendant tcld her that she was on the couch.

CcC.A. 60



Indeed, the wvictim was lying on the couch c¢ove

with two blankets. Doucette pulled the blankets
of her head and he and Finley observed injurieé to
victim’s head, face, and.hands, and saw that there
blood on the wall and on a nearby carpet.

. _ . .
defendant told Doucette that she had failen and

o8

re

off

attempted to clean up the blood with a mop. Finley

ultimately called the police and the defendant Ileft

the apartment. He took a trash bag with him.
B. The Motion Judge’s Findings of Fact.
Judge Salinger made the following findings

fact:

£
oL

The Court heard testimony from Boston Police Sgt.
Scott Yanovitch., Ofc. Shawn Roberts, and Sgt.
Det. Michael Stratton during an evidentiary

hearing held on November 30, 2015. The Court

credits their testimony to the extent it
consistent with the explicit £findings of
made below. In addition, t i

is

fact
into

evidence a number of exhibits. The Court makes
the following findings of fact based on this

evidence and on reasconable inferences. it
drawn from this =svidencs.

has

1.1. Initial Response tTo Crime Scene. Shortly

after 2:00a.m. on Tuesday, November 18
Boston police received 2 911 call rep
(=%

L5 LN 51 P

a woman had died at & home in t©h
B

®
h
=
=
7]
ot

the scen
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oston. Ofc. Landrom and two Emergency
1 Services ("EMS") persoconnel responded
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They found the victim, Stephanie McMahon,
lying dead on a very blocody couch with a blanket
over  her. McMahon's face was bruised and
bloodied. Michael Doucette and Gay Finley were in
the apartment. Ms. Finley had called 911.

Sgt. . Yanovitch arrived Jjust after EMS had

pronounced McMahon to 'be dead. Yanovitch asked
the police dispatcher to issue "full
notifications,” which means that the police have
found a dead person and that 21! relevant units,
including a homicide detective, should respond to

the scene. Yanovitch spoke separately with
Doucette (who smelled of alcohel and acted
inteoxicated) zand Finley {(who did noct). The ful
notifications went out around 2:50 a.m. Sgt. Det.
Michael Stratton of the Thomicide unit was
notified about the matter by page. He drove from
his home in Hopkinton to the crime scene.

Ofc. Roberts and Ofc. Laden® ([sic] were on
patrol together that night in a marked police
uiser. Roberts recognized the Hyde Park address
cause hes had been there a couple of menths
earlier when McMahon reported that ‘her window had
been oamacea He kp[ejw from that orlor call that
Ms. McMahon had called the police on several
occasions regarding alleged domestic violence
against her by Randall Tremblay. As a result,
en Roberts heard by radio the issuvance cf "full
notificaticns” for McMahcen's address, he used his
bile data terminal - to look up previcus police
reports regarding that address. That led him to
check Tremblav’s online criminal record. Robarts
learned that there was an active restraining
order reqguiring Tremblay to stay away from
McMahon's residence, as well as an active arrest
jarrant against Tremblay for failing to register
with the sex offender registration board. Roberts
was able to pull up and view one or more booking
vhotos of Tremblay, so he now knew what Tremblay
looked like.

e
3

® The correct spelling of the officer’s name is
“Layden.”
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1.2. Tremblay's Behavi or at the Crime Scene. Qver
the next hour or so Sgt. Yanovitch observed a man
who turned out to be Mr. Tremblay hanging out
near Ms. McMahon's apartment. The first time,
Yanovitch had stepped outside the apartment to
get soms fresh air when he noticed Tremblay walk
past. Tremblay was talking and mumbling to
himself.

The second time, Doucette asked if he could
Py

co cutside to 'smoke & cigaretite. Yanovitch went
with him. Tremblay again walked by, still talking
to himself. Tremblay asked Doucette for =
cigarette. Yanovitch told Tremblay to move along.

e
d this time, Roberts completed his online
research of McMahon and Tremblay, and contacted
Yanovitch by radio to report what 'he had learned.
.Roberts explained the apparent history between
McMahon and Tremblay, and dinformed Yanovitch
about the restraining order and arrest warrant
that had  been issued against - Tremblay. Sgt.
Yanovitch asked Ofc. Roberts to come to the Hyde
Park address, take a 1look at Doucette, and
determine whether he looked 1like Tremblay.
Roberts arrived at the scene a few minutes later.
He told Yanovitch that Doucette was not Tremblay,
and did not appear to have been involved in any
of the prior domestic violence incidents against
McMahon. Roberts then left the scens. Yanovitch
and Decucette went back inside the apartment.

The third time, Yanovitch was inside the
apartment when he heard someone yelling loudly
outside. Yanovitch went out and discovered that
Tremblay was doing the yelling. Tremblay was on
the sidewalk yelling things like "What's going on

in there?", "I know what happened,” and "She was
my- friend.” Tremblsa then walked up to Yanovitch
and again asked "what's going on in there?” and
again said "she was my £friend." Yanovitch asked
Tremblay "What's your name?” Tremblay did not
answer, but instead said "What, are you g01ng To

run me?" Yanovitch then radioed Roberts and asked
him to come back to the scene to determine
whether this second man was Tremblay. By now it
was around 3:40 a.m.

C.A. 63
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When Ofc. Roberts and 0Ofc. Laden [sic]
returned to McMzhon's apartment, Mr. Tremblay was
still with Sgt. Yanovitch. Roberts recognized
Tremblay from his booking photo. Roberts told
Yanovitch that the man who had been yelling was
Tremblay, and that there was an outstanding
arrest warrant against him.

Roberts and Laden féic] approached Tremblay.
t

Roberts could smell alcohol on Tremblay. Roberts
told Tremblay that he had an outstanding arrest

warrant, and that he was thersfore under arrest.
He and Laden f{sic] placed Tremblay in handcuffs.
Tremblay said he had paperwork in his pocket
ing that the arrest warrant had been
recalled. Roberts looked at the paperwork and saw
that it concerned a different warrant. But he
nonetheless took. Tremblay's ID, went back online
using the mobile data terminal in his cruiser,
and confirmed that there was an active warrant
for Tremblay's arrest. Roberts then read Tremblay
his - Miranda rights from a laminated card.
Tremblay never sald whether he understood those

rights or not.

showi

PR L,

Roberts and Laden [sic] dréve Tremblay to
Boston Police headquarters in their marked police
cruiser. Tremblay was in the rear seat and was
handcuffed during 1‘hJ.s ride. During the drive,

remblay kept a f he was going tTo be
released, Dbecause the arrest warrant was a
mistake. Tremblav said nothing about McMahon's
death durin this ride. Upon axrival, the

officers brought Tremblay to the homicide unit on
the secend floor.

0]
?‘T’
[
oo
Q
(S
e

The police also transported Doucette and
inley to police headquarters to be intarviewed
homicide detective. The detectives
interrogated Tremblay before  speaking with
Doucette or Finley. The Commonwealth presented no
evidence regarding what, if anvthing, fho police
learned from Doucette or Finley either at the
crime scene, later at police neadquarters, or at

any other time.

o i
2
w
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1.3. First Interrogaticn of Tkembla". S5gt. Det.
Michael Stratton interviewed Mr. Tremblay in an
interview room for about’ an hour, beginning at
around 4:30 a.m. (The Court credits the date and
time stamp on- the récording of the wrong room,
and does not c¢redit the inconsistent time that
someone wrote on the Miranda form discussed
below).® Stratton believed that the interview was
being recorded. Unfortunately, whomever turned on
the recordin equipment di sc for the wrong
interview room. The room WwWhere Gay Finley was
sleeping was recorded for that hour. Stratton's
interview of Tremblay was not. Stratton took nc

notes, because he thought the interview was being
recoxded. Although no other police officer was
present in the interview room with Stratton and

Tremblay®, Ofc. Roberts observed and listened to
the interview on the recording system's monitor
outside the interview room.

At the beginning of this first interview,
Sgt. Det. Stratton told Tremblay that the
interview was being recorded. He then read Mr.
Tremblav his Miranda rights from a preprinted

form. Tremblav put hls initials next in each spot

that Stratton told him to initial,  and swgned his
name where Stratton told him to sign. Over bhe
next hour, Tremblay made statements impliica
himself in McMahon's death. Tremblay said
he had been with McMahon Sunday night, that they
got into an argument, that he used his hands to
strike McMahon 1in the head twelve to fifteen
times, that Tremblay ¥“got her good,” and that "I
think I killed her." Tremblay told Stratton that
when he woke up Monday morning McMahon's body was
cold and he believed she was dead, that Tremblay
then left the apartment and found Mr. Douceite,

* Concerning the time of the interview, the only
evidence adduced was from Sergeant Detective Stratton
who testified that he noted the time from his cellular
phone. : '

> Judge Salinger’s £finding on this point is wrong.
Detective bavid O0’Sullivan was also present in the
room when the defendant was first interviewed.
Detective O’Sullivan did not testify at the motion
hearing.
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that they drank some beer together, and that
Tremblay, Doucette, and Doucette’s friend
returned to McMahon's apartment. Tremblay said he
mopped up some big puddles ‘of Dblood in the
apartment and took out scme trash. Tremblay also
said that he drank some more beer in the
apartment, finishing the last one Jjust before
‘Finley called 911. The Court credits Ofc. Roberts

testimon that during the whole time that

Tremblay was confessing he had killed McMahon, he

still k pt sayLug that the warrant ‘or his arrest
£ s 2

1 kept asking when. he was

For the reasons explained below, the Court
finds that Tremblay was intoxicatad throughout
this first interrogation.

1.4. Cigarette Break. After Stratton completed
the interview and 1left the interview room, he
learned that the wrong room was recorded.
Stratton was upset. He went back to Tremblay,
explained that the interview had accidently not
been recorded after all, and asked Tremblay if he
would agree to a second interview, to go over the
same things that Tremblay had already explained
to Stratton, but this time to have it all be
recorded. Tremblay said that he wanted t¢ have a
cigarette first.

Ofc. Roberts and Qfc. Laden [sic] then
brought Mr. Tremblay to a fire exit door so tha
he could smoke a cigarette. They handcufie
Tremblay's wrists together in front of his body.

this ten minute break, Tremblay ke
askipg when he was g01nﬁ teo get out. Tremblay d

erstand tnau he he

3
o]
rl
=
o3
0.

hic c‘-:-ama’n
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S
and that therefore the po o
let him go but instead were going to hold him and

1.5. Second Interrogation of Tremblay. Stratton
interviewed Tremblay 2 second time, begi

C.A. 66
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round 5:50 a.m. The second interview was

recorded. Having viewed and listened to the
entire recording several times, the Court finds
that Tremblay was quite 1intoxicated throughout
that interview and that he did not Xnowingly and
intelligently waive his Miranda rights.

Sgt. Det. Stratton never asked Mr. Tremblay
if he had been drinking alcohol, had taken any
kind of legal or iliegal drugs, or was unable to
focus or understand what was heppening for
other reason. The Court finds that Stratton knew
that Tremblay had been drinking, that he should
have known that Tremblay was acting like he was

~1+at+ 3 T
arliy incapacitated, and that

simila
Stratton therefore should have asked Tremblay
questions to determine whether Tremblay was
intoxicated ‘and whether he had the capacity to
understand what he was doing in waiving his
Mirande rights. The Court finds that Stratton

never did so.

When Tremblay was brought back to the
interview room, he walked past Michael Doucette,
who was eating somewhere nearby. Tremblay tried
to get food from Doucette. At one point Trembuay‘
said to Doucette, 7"Mike, give me an English
muffin, will you?”

Tremblay was stumbling around and very
unsteady on his feet when he was brought back
intc the interview for the seconda interrogation.
In the recording of this interview Tremblay
sounds drunk and seems to have trouble speaking
clearly, -as Sgt. Det. Stratton is taking off his
handcuffs. Once his cuffs are off, Tremblay had
great difficulty walking just a few steps to his
seat. He stumbles severzl times before managing
to sit down: :

Tremblay asked "Am I out of here or not?”
Stratton replied "Pretty soon." Tremblay then

asked "Straicght up?” It is apparent that Stratton

e
el

® This appears to be a typographical error in the
motion judge’s findings. It is clear from the context
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still did not understand that having incriminated
himselfi by confessing that he Dbeat McMahon to
death he was not going to be released. -

Once Tremblay was seated, he paid very
little attention while Stratton tried t¢ review
the Miranda form with him. At some point Tremblay
reached across the table and started playing with
Stratton's pen and the papers he had in front of
him. Stratton did not ask Tremblay to sign. a new
Miranda form, kut instead shows Tremblay the one
he previously sign ed. Stratton finally gets
Tremblay to say that he understood 2all of his
Miranda rights. The Court finds, however, that
Tremblay was not focused at this point and wa
paying very little attention to the rights that
Stratton read to him from the Miranda form.

w

During the second interview, Tremblay once
again admits that he repeatedly hit McMehon in
the head, and in so doing he killed McMahon. At
one point Tremblay said 7"She's dead because of
me." At another he said "I did whack her."

Stratton has Tremblay explain in some detail

exactly what Tremblay recalled happenlng ~the

night he killed McMahon, and what Tremblay did
after waking up the next morning and flndlng that
McMahon was dead.

Ajlthough Trembliay again admitted that he had’
killed McMahon, during the second interview

1 ept asking when Stratton is going to
et him go. Toward the end of the sscond
interview Tremblay said ''You're gonna let me go

right?” and "Let me walk out of here." After
interview was completed, and Stratton was
guiding Tremblay out of the interview room,
lay kept =asking when Stratteon w i :

The Court finds +that zat the end o©f the
second interview Tremblay still did not
understand that he had incriminated himself. and
that police were going to wuse wembla\f s

that he 1is discussing the defendant, and not Sergeant
Detective Strattom.
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statements against him, and that the police were
going to arrest Tremblay for killing McMahon and
thus would not be letting him go.

Since it is apparent that Tremblay was quite
intoxicated throughout the second police
interrogation, the Court iniers and therefore
finds that he was even more drunk during the
first interview.

i.% of Tremblay for Murder and Seizure of
his Clothing. Based on Tremblay's statements,
t Stratton arrested Mr. Tremblay for
The pclice brought Tremblay downstairs
for full photographs, not Jjust the standard
booking photos. Stratton saw that one of
Tremblay'’s sneakers and one of his socks appeared
to -have blood on them. Based on Tremblay's
admissions during the two interviews, Stratton
seized all the clothing that Tremblay was wearing
at that time. The ©police performed various
forensic tests on that clothing, and determined
that every article of clothing Tremblay had been
wearing tested positive for the pressnce of human
blood. The police never sought or obtained. any. .
search warrant before testing Tremblay's
clothing.

{({C.2. 1-8).
C. The Motion Judge’s Rulings of Law.

Judge Salinger denied the defendant’s motion with
respect to statements that the defendant made prior to

being interviewed at Boston Police  Headquarters

(C.A. 11). He allowed the motion with .respect to any
other statements (C.A. 11). In deing 30, he ruled

that the defendant was “far too intoxicated” o be

able to make a knowing and voluntary waiver of hig
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knew or should have known that the defendant wag
intoxicated and should have stopped the second
interview (C.A. 9). Judge Salinger further ruled that
the “inadvertent failure to record the first interview
of Tremblay at police headquarters leaves substantiél
doubt as to whether Trembiay made a knowing and

intelligent waiver” of his rights (C.A. 10).

Salinger ruled that the police lawfully seized them,
but were required to seek a warrant befofe.conducting
any forensic testing, and thus suppressed the Iorensic
test results of the blood stains on his clothing

(C.A. 10).

ITI. LEGAL ARGUMENT

I. GRANTING THE COMMONWEALTH’S APPLICATION WOUID
FACILIATE TEE ADMINISTRATION OF - JUSTICE, BECAUSE
THE COMMONWEALTH WOULD OTHERWISE RBE DNFATIRLY
DEPRIVED OF EVIDENCE CRUCIAT. TO PROVING ITS (CASE
AGAIRST THE CRFENDANT. ’
The Commonwealth 1is authorized under Mass. R

Crim. P. 15{a)(2) to apply to this Court for leave to

appeal from a suppression order. This Court should

grant the application upon finding that the appeal

litate the administration of Jjustice. See

il
[

would fac

o

Commonwealth v. Dunigan, 384 Mass. 1, 3- {1881) .

Here, the defendant has. been indicted for murder.
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Because evidence o0f his statements abouct the murder
"and the DNA profile of the victim from the blood that
was on the defendant’s shirt, both of which link him

to the crime scenes, has been suppressed, an appeal

would £facilitate the administration of Jjustice by

“the Commonwealth’s right to present legal
evidence, if not wvindicated at this stage, might be
irretrievably lost.” Commonwealth v. Boswell, 374
Mass. 263, 267 (1978). Therefore, an interlocutory
appeal weuld serve the interests of justice-

II. THE MOTION JUDGE ERRED IN CONCLUDING TEAT THE
" COMMONWEALTH DID NOT MEE ITS BURDEN TO
DEMONSTRATE THAT THE DEFENDANT HAD MADE 2 KNOWING
AND VOLUNTARY WAIVER OF HIS MIRANDA RIGHTS WHEN
HE CHOSE TC SPEAR WITH DETECTIVES TWICE IN THE
AFTERMATH OF THE MURDER AND E"JRTHER vmn N
SUDPPRESSING THE RESULTS OF FORENSIC TESTING
REVEALING TEE VICTIM’S DNA pﬂorszm ON THE
DEFENDANT’ 8 IAWFULLY SEIZED CLOTHING.

In reviewing a motion tTo suppress, a court will

indings of fact uniess

I~

'-J .

accept the motion judge’s
there is <clear error and “make an independent
determination of the <correctness of the dudge’s
application of constitutional principles to the facts

as found.”  Commonwealth v. Tremblay, 460 Mass. 199,

205 (2011); accord Commonwealth v. Mercado, 422 HMass.

c.a. 71
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367, 3685 (1996). “Wheré ihe motion judge’s findings
of fact are premised on documentary evidence, however,
the case for deference to the trial judge’s findings
of fact is weakened.” Commonwealth &_ Clarke, 461
Mass. 336, 340 (2012). Thus, this Court will take
independent review” of the video evidence as it is “in
the same position as the [motion] judge in viewing the
videotaﬁe.”' Id. at 341 (citations omitted).

Here, the motion judge’s findings concerning the
statements are contrary to the video recordihg, and
this Court will review them de novo. Based on the
totality of the circumstances, the motion to suppress
should have been denied where the defendant
voluntarily waived his Miranda rights before sﬁeaking
Qifh ‘ fhe -détécfives, and wheré the defendant’s
clothing was lawfully seized and a search warrant was
not required pefore testing what appeared to be biood
evidence on that clothing. |

A The Motion Judge Erred Because The Defendant

Knowingly, Intelligently, And Voluntarily
Waived His Miranda Rights. )
The motion Jjudge wrongly concluded that the

Commonwealth did not prove beyond a reasonable doubt

-7 51 T R T S A
validly waived his &

R : o AT
. ~ b b=l
Thnat ne gqegrendan

(C.A. 11}. The defendant’s Miranda waiver form

{Exh. 1 at C.A. 51), the video depicting the recorded
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interview  (Exh. 4)y’,  and the totality of the
circumstances contradict the motion judge’s conclusion
and require reversal.

Bot the United Stafes Constitution and the
Massachusetts Declaration of Rights prohibit the
government from compelling criminal defendants o
provide incriminaéory evidence against themsslves.
U.S. Const. amend. V; Mass. Const. pt. 1, art. XII.
To ensure that a criminal defendant is not compelled
to provide self-incriminating testimony in derogation
of these rights, a layer of prophylaxis  is required,
including'ﬁhe so-called Miranda warnings. Maryland v.
Shatzer, 130 S. Ct. 1213, 1219 (2010);_ Miranda v.
Arizona, 384 U.S. 436, 478-79 (1966). Under Miranda,
.ihé'CoﬁmQﬁwééiéh mﬁéf ﬁrofé beysnd:avréésoggbié dﬁubt

that the criminal defendant voluntarily, knowingly,

3

)

s a s . . . . e e . .
and intelligently waived his rights before it can us

-

a statement elicited during custodial interrogation
against the defendant at trial. Commonwzalth v.
Hensley, 454 Mass. 721, 730 (2008); Commonwealth wv.

Jones, 43% Mass. 249, 256 (2003). Even after a

-h

defendant waives these rights, he may thereafter

assert them at any time during the interrogation.
Miranda, 284 U.S. at 473-74; Commonwealth v. O

_______ Sy

435 Mass. 794, 800 (2002); Commonwealth v. Fowler, 431

" A copy of the recording is appended to the instant
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Mass. 30, 37-38 (2000). In determining whether police
officers adeguately conveyed the Miranda warnings,
“reviewing courts are not required to examine the

words employed ‘as if construin a will or defining
] ploy g

he terms of an easement. The inquiry is simply

[l
A

er the warnings reascnably convelyl to

suspect] his rights as required by Miranda.’” Florid

)

v. Powell, 130 S. Ct. 1195, 1204 (2010), quoting

Duckworth v. Eagan, 492 U.S. 195, 203 (1

O

8Y).

In the presént case, Sergeant Detective Stratton
reviewed the Boston Police Department Miranda Warning
form with -the defe_nc‘.ant before beginning both
interviews --.even though the defendant had received
Miran.da warnings when he was arrested on a warrant'
juéhf-, a few hc;ulr-s eafiie;r'fc;r féilﬁre‘{:o‘ rééisir:-er és- a

sex offender (C.A. 4, 5, 7, Exh. 1 at C.A. 51).

rights, and the defendant initialed and signed the
form (C.A.. 5). During the recorded video, Sergeant
Detective Stratton went through each of the Miranda
rights with the defendant: the right to remain silent
and that anvthing the defendant said could be used

against him in court; the right to ask a lawyer for

during questioning; that if he could not afford a

lawyer, one would be provided at no cost; and the

cC.A. 74



right to stop questioning at any time (Exh. 1 at
C.A. 51, Exh. 4). Again, the defendant clearly
reiterated that -he understood his rights and the
judge’s finding that he was not paying attention to

s belied by the recording (Exh. 4) and

4]
J=t
v

1 -
ne warning

ct

}‘_J
o
b
K
0
3
b
2
0

The defendant initizled and

la)

.
hus clear

e

signed the Miranda waiver form during the first
interview, reviewed the form during the second, and
confirmed that he understocd the rights that he was
waiving (Exh. 1 at C.A. 51, Exh. 4). See e.g.,
Commonwealth v. Perez, 411 Mass. 249, 255 (1991),
citing Commonwealth v. Day, 387 Mass. 915, 919-20
(1983) f“We have ruled the use of a card .containing
the Miranda warnings sufficient to advise a defendant
-6f.hi§ iighfs;.if.if éppéérsvthéf tﬁé‘defendéntvﬁas

read the card and indicates an understanding of what

5

e has read”).

»

t is <c¢lear from the record --

|-

Accordingly,
including the videotapz and the defendant’s signed
Miranda waiver form -- that he received and waived his
Miranda rights before speaking with the officers and

that he was not intoxicated, but even if he was, he

hts in an intelligent, knowing, and voluntary
manner. See Commonwealth v. Lopes, 455 Mass. 147, 167
(200°%) (defendant was twice given complete Miranda

warnings; each time he was read each right verbatim
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1

from a form, stated that he understood each right, and
signed his name to the form, indicating <that he
understood the rights and waived them voluntarily and

wished to make a statement): Commonwealth v. Murphy,

of Mirandz warnings where cofficer
stopped to ask defendant whether he’ understood each
right and gave him Miranda Iorm to sign and read,
helped show that defendant’s .Miranda waiver was
valid); Commonwealth v. Raymond, 424 Mass. 382, 393
(1997) (“once the [Miranda] warnings are read, the
defendant presumably understands that he need not
answer any questions the police pose”).

“Because defendant was advised of, and waived,
hié' ﬂ;irandai .fighfé; -ther issﬁér'becoﬁés whétﬁeﬁ the

Commonwealth -has proved, by a totality of <the

‘that his statements were otherwise voluntary.”
Commonwealth v. LeBeau, 451 Mass. 244, 255 (2008). ™A

statement 1is voluntary if it 1s the product of a

NS r o2 .
£ ;- anda not

- . -2 1
rtec Wil

-

induced by physical or psychological coercion.”

Commonwealth wv. ILeBianc, 433 Mass. 549, 554 (2001,

citing Commonwealth v. Mandile, 397 Mass. 410, 413

(1986) . The test for voluntariness 1is whether

C.A. 76
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in light of the totality of the
circumstances surrounding the making of the
statement, the will of <the defendant was
overborne to the extent that the statement
was not the result of a free and voluntary
act. Relevant factors include whether
promises or other inducements were made to
the defendant by the police, as well as the
defendant 5 age, education, and
igence; experience with the criminal

rstem; and his physiczal and mentel

on, including whether the defendant
was under the influence of drugs or alcohol.
The mere presence. of one or more factors is
not always sufficient to rendsr the
statements involuntary.

Commonwealtﬁ v. Howard, 469 Mass. 721, 727-28 [(2014).
Althougﬁ “special care. must be taken to assess the
voluntariness of a defendant’s statement where there
is evidence that he was under the influence of alcohol
or drugs, an, A\othe:wiseA_,voluntary.. act.. is. . not -
necessarily rendered involuntary simﬁly because an
individual has been drinking or .using‘ drugs.’”
Commonwealth v. Brown, 462 Mass. 620, 627 (2012),
quoting Commonwealth v. Silanskas, 433 Mass. 678, 685
(2001) .

The motion judge’s finding that the defendant was
“far too intoxicated” to make a knowing, veluntary,
and intelligent waiver of his right to remain silent
or obtain-counsel during both interviews (C.A. 9} is

simply con ry to the evidence and contrary to the

self ({Exh. 4). As this Court is well

o
r

recording
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I

aware, there is no per se rule of exclusion for
statements given by individuals who have consumed
alcohol. Instead, there are myriad cases affirming
the principal that even those. who unquestionably
display signs of intoxication are able to voluntarily

. PR -
atemant to the pOl

Lol e

ol

provide

fV

s
462 Mass. at 627 (even though the defendant’s speech
was “sluggish” from being under the influence of
drugs, his statements were voluntary where “there
[was] nbthing' to suggest that he was acting
irrationally or was out of control, or that his
denials were 1induced by psychological coercion”);
Commonwealth v. Simmons, 417 Mass. 60, 65-66 (1994)
{even where the defendant’s speech was slurred due to
intoxication, his statements were voluntary whe; the
police could understand him, when he walked without
difficulty, and when he appeared to understand what
was happening); Commonwealth v. Liptak, 80 Mass. App.
Ct. 76; 80-82 (2011) (even though the defendant was
intoxicated, his statements were voluntary because he
was coherent and because he undeistood and responded

)

to guestions asked of him, and because he was alert

-t

and spoke in a cogent manner). In determining whethe

the level of intoxication prevented the defendant from

=]

s
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being able <o walidly wéive his  rights, the
defendant’s outward behavior is key. Commonwealth v.
Garcia, 379 Mass. 422 (1980); Silanskas, 433 Mass. at
678 (while odor c¢f alcohol was appafent on defendant’s
breath, his answers were responsive, coherent, and he

could understand the ingquiries nosed  to

Commonwealth v. Mello, 420 Mass. 375 (1995) (defendant

nd did not have any

[31]

spoke coherently. appeared sober,;
difficulty understanding questions).
Here, while there is some indication that the
efendant may have been drinking alcohol, the motion
judge’s finding that his intoxication rendered him
unable to makena_validrwa;je; ;s_cpnthdicﬁgq”by What‘
is seen on the videoc (Exh. 4). Howard, 469 Mass. at
727 (videotape of Dbooking confirmed that, thouéh
intoxicate34 the défendant’s statement was voluntary
Qhere he was able tc follow commands, answer
questions, carry on conversations, -and maneuver
without assistance). Even if the defendant had been
drinking at scome point earlier that day, or the night
before, or was even tTo some extent intoxicated,
intoxication alone is not enough to negate
voluntariness. Commonwealth v. Hooks, 375 Mass. 234

(1978); Commonwealth v. Meehan, 377 Mass. 552 (1979)

C.A. 79
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(reaffirming that intoxication does not alone justify
the suppression of a statement of admission);
C&mmonwealth v. Doucette, 391 Mass. 443 (1984). In
fact, there is no indication that the defendant was
coniused or had trouEle understanding the officers

4} There is similarl ridence that h

3
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answers were inappropriate or garbled, or that his
will was being overborne (Exh. 4). The defendant did
not make any statements that he was intoxicated, and
he did not slur his words during tﬁe.interaction {Exh.
43 . The defendant .approp;iately responded to the
officers questions, knew when to withhold information
(i.e., when asked to prgvide Doq;ette’s laét name,_the“
defendant declined for ‘fear of getting Doucette in
tréuble), and knew toO withhéld certain details of the
assault on the wvictim (i.e.., the defendant. only
admitted t©o using an open hand to hit the victim)
(Exh. 4), was able to recall a telephone number (Exh.
4), was able to relay specific details of what had
occurred over the cocurse of the days leading up to the
victim*s death (Exh. 4}, and even corrected the
detectives when they made mistakes repeating what -he

had said (Exh. 4). This is not the behavior of a man

who was too intoxicated to appreciate the rights he is

C.A. 80
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i it

change what

afforded. That the motion judge apparently finds
incredible that someone would waive these rights and

to the police does not
that is, the defendant made the
decision to knowingly,

speak so candidly
¢ them.

actually occurred
rational
and in gently foreg
457 Mass. 544,

1th v. McCray,

is instructive. There, the defendant

with several others tied up, beaf, burned, stabbed and
at 547. The

conscious and

Commonwea

rt

(2010),
Id.
asserted

a 19 vyear old girl.
statements and
retarded, or

murdered
TC suppress

defendant moved
possibly

intoxicated,

he was
suffered from some mental illness, which rendered his
Id. at 549. The

that

to police inadmissible.

upheld the motion ijudge’s
concluded +that

statements
Court
that

Supreme Judicial
denial of the defendant’s motion
interview’s toné was ‘business—like and normal,
evidence of any trickery or
the defendant’s responses were
to have his self-

that
appeared

he
evidence of

coercion,
that he exhibited no

i that

ate,
attitude was

3

appropr
that his

rest in mind.
inebriation,

3
cr
]

illness or
law.

mental
and cooperative,

fact
criminal

matter of
familiarity with concepts of
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552. Citin established precedent, the Supreme
Judicial Court reiterated  that, while mentai
retardation or mental illness are relevant, they do
not preclude the making of voluntary statements or

waivers. Id. at 554. Evidence of impairments such as

LS ST, Wi AL

suppression where the defendant is rendered incapable
of giving a voluntary statement or waiver. Id.

Like McCray, the defendant and the officers here
spﬁke to each other in a casual manner, the defendant
was clear in his statements and responses, he

clarified items and even corrected the officers

(BExh. 4). There was no evidence whatscever that the

defendant’s will was overborne due . to supposed

intoxication (Exh. 4). The defendant requested the

o

opportunity to have a cigarette, and he was allowed t

smoke (C.A. 5-6}. ie asked for water and received it

-

(Exh. 4). He knew to ask whether he was going to be
released (C.A. 6—75- .Ee had the presence of mind to
know the difference between a “straight warrant” and a
default warrant (Ex;g 3). Viewing the video, it
strains credulity to suggest that, under these
circumstances, the defendant’s in?oxication rendered

his coherent and cogent statements to the pelice

C.A. 82
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involuntary, or that Sergeant Detective Stratton knew
or should have known that the defendant was too
intoxicated to validly waive his rights (C.A. 9). See
Commonwealth v. Dunn, 407 Mass. 798, 803-805 (1990)
tpolice officers may rely on defendant’s outward
appearance of sobriety when - deciding whether to
proceed with interrogation). Contrast Silanskas, 433
Mass. at 682-83, 685-86 {although officer “detecited an
odor of alcohol on defendant’s breath and he noted
that defendant was under the influence of alcochol,”
waivér was valid where “defendant’s. answers to the
ingquires made of him were responsive, coherent,. and
“'quite self-serving’”). Thu§,. this Court should:
reverse the motion Jjudge’s oxder and find that the
defendant voluﬁtarily waived his Miranda rights before

speaking with the homicide detectives.

B, The Motion Judge Erxred in Suppressing the
Results of Forensic Testing on the
Defendant’s Clothing.

Judge Salinger also erred in allowing the

defendant’s motion to supprass the results o©f the

forensic testing on the defendant’s 1lawfully seized
clothes (C.A. 10). Judge Salinger correctly found
" that the police properly seized the defendant’s
clothing (C.A. 10}, but then inexplicably suppressed

the forensic testing because the poliice did not obtain

C.A. 83
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a search warrant before proceeding with the testing
(C.A. 10-11). The motion Jjudge’s ruling wholly
ignores the Supreme Judicial Court’s decision in

Arzola, 470 Mass. at 814-820, which holds -that a

Ty e e
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Court found that:

D

[a] defendant generally has 2 reasonabl
expectation of privacy in the shirt he or she i
wearing, but where, as here, the shirt is
lawfully seized, a defendant has no reasonable
expectation of privacy that would prevent the
analysis of that shirt to determine whether blood
found on it belonged to the victim or to the
defendant. '

72

Id. at 817. The Court concluded that:

where,. - as -here; DNA -analysis is limited to the
creation of a DNA profile from lawiully seized
evidence o¢f a crime, and where the profile i
used only to identify its unknown source, the DNA
analvsis 1is not & search in the constitutional
sense. Therefore, no search warrant was required
to conduct the DNA analysis of the Dbloodstain
from the defendant's  clothing that revealed that
the victim was the source of the blood.

Id. at 82C.

The Arzola decision is in line with well-settled
jurisprudence that the police do not need to secure a
search warrant to cenduct forensic testing of lawfully
seized evidence. Indeed, “the Supreme Judicial Court
has concluded that where the police have lawfully .

obtained evidence, it may be subjected to scientific

C.A. 84
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Commonwealth v. Aviles, 58 Mass. App. Ct.
459, 463 (2003} (defendant’s motion to suppress
warrantless DNA testing results of <clothing that
revealed defendant’s sperm and DNA properly denied).
See also Commonwealth v. Robles, 423 Mass. 62, 65 n.8
1

o - Y . 3 r . .
Sa T DAahla =y ARoFamadsm R ~am ~ A —~
Ju) - S _'\v.\/ll..s, [aE41 gceigngtantc was convictea (o]
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first degree murder, armed <xrobbery, and unlawful
éossession of a firearm. The police Trecovered the
coat thé defendant had worn the night of the murder,
and had it forensically tested for blood, without a
warrant. In wunequivocal 1language, the Supreme
Judicial Court stated that the defendant’s argument
that a warrant was necessary for chemical analysis of
the coat was “without merit”. Id. at 65, n.8-.See also
-Coﬁﬁonwéalth &; Va%ﬁey; éél ﬁéss-‘ 34;..3é;3§-‘(1§84)
(court éxplicitly refused to hold that police must
chtain a warrant befcre lawfully cobtained evidence can
be subject to scientific testing). Here, where the
defendant’s c¢lothing was lawfully seized, no sesarch
warrant was required. and the motion judge’s
suppression of the results of the forensic testing

must be reversed.
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IVv. CONCLUSION .

For the = foregoing reasons, the Commonwealth
respectfully requests that the Single Justice hear its

appeal and reverse the lower court’s order allowing

]

suppress statements and evidence. I

@]
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the Commenwealth reguests that it
allowed to appeal the order to the Appeals Court.

1y submitted,

AaTeT R T
MMONWEALTH

DANIEL F. CONLEY
District Attorney
For The Suffolk District

\/
}’L’l. : l Y 7
is DILO?TTO SMITH

sistant District. Attorney

g
e

.,

&f

ﬁ&

R0 = 662332
.

anis.d.smith@state.ma.us

AMY JOY GALATIS

Assistant District Attorney
BBO#650470C
amv.galatisfstate.ma.us

One Bulfinch Place

Boston, MA (02114
{(617) 615-4070

C.A. 86


mailto:amy.galatis@state.ma.us

COMMONWEALTH’S APPENDIX

Motion Judge’s Findings & Rulings on the Defendant’s
Motion to Suppress Statements & Evidence ..... C.A. 1-11

Commonwealth v. Randall Tremblay,
Suffolk Superior Court Docket

No. SUCR20IE5IQCISY Lo e C.A. 12-15%6
Defendant’s Motion to Suppress Statements, Memorandum,
& Affidavit of Randall Tremblay ............. C.A. 17-24
Defendant’s Supplemental Motion tc Suppress Statements
& Affidavit of Randall Tremblay ............. C.A. 25-32

Commonwealth’s Opposition to the Defendant’s
Motion to Suppress Statements ............... C.A. 33-45

Commonwealth’s Supplemental Opposition te the
Defendant’s Motion to Suppress.............. C.A. 46-48

Motion to Suppress Exhibit & Witness List ... C.A. 49-50
Boston Police Miranda Warning Form (Exh. 1) .... C.A. 51

" DVD of the Defendant’s November 18, 2014
Video Recorded Interview (Exh. 4} ... _.._........ C.A. 52

Commonwealth’s Notice of Appeal ...... ....... C.A. 53-54

C.A. 87



COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY

SUFFOLK, ss: _ SJC-2015-

COMMONWEALTH
v.
RANDALL TREMBLAY
DEFENDANT’S OPPOSITION TO COMMONWEALTH’S APPLICATION

REQUESTING SINGLE JUSTICE TO REVERSE ORDER OF SUFFOLK
SUPERIOR COURT ALLOWING DEFENDANT’S MOTION TO SUPPRESS

The defendant hereby opposes the Commonwealth’s appiication asking the Single
Justice to reverse the Order of the Suffolk Superipr Court aliowing in part the defepdant’s ‘
Moﬁoﬁ to Sﬁppress hlS custodlal éfétefﬁeﬁté; .as weif .as ﬂie résults of forenéié teétiﬁg of
clothing seized from the defendant. The defendant also opposes the Commonwealth’s

alternative request that it be allowed to appeal the Order to the Appeals Court.

The Commonwealth, in its pleadings, has submitted a Statement of Facts that goes

considerably beyond the actuai findings of fact by ilie Superior Court. To the degree that

this Statement of Facts exceeds the findings of the Superior Court, or any documentary

contends that the facts found by the Superior Court, and the documentary evidence

submitted at that Hearing, should be the limit of any facts considered by the Single

Justice.

C.A. 88



The defendant further notes that although the Commonwealth submitted a DVD
copy of the defendant’s inierview with the Boston Police that was the subject of the
Motion to Suppress, the Commonwealth failed to submit 2 second DVD, admitted in

‘evidence as Exhibit 9', and viewed by Justice Salinger during the hearing, that showed
the defendant at an MBTA station a few hours before his arrest on the evening of
November 17-18, 2014. Just as this Cburt may take “an independent review” of
documentary evidence such as the recording of the defendant’s interview, this Court may
also independently review the MBTA video that was introduced and viewed by the

Superior Court. Commonwealth v. Clarke, 461 Mass. 336, 340 (2012).

The Superior Court was correct IS suppressing both of the defendant’s post-
arrest statements. '

The Commonwealth spends considerable time belittling the findings of fact and
taw by Justice Salinger when he considered this case and suppressed the statements of_ the
defendant. However, his findings are not only consistent with the documentary evidence,
they are compelied by that evidence and by the testimony he heard during the hearing.
The MBTA video shows the defendant, around midnight, drinking beer from a bag. He is
stumbling, Weak—kneed, and gesticulating during the time he is on that video. He is
iy int ted at that ime. The video of his second interview is even more
conclusive that the defendant was not simply intoxicated, but was too int'oxicated to

waive or understand his Miranda rights. Justice Salinger viewed and listened to that

interview several times, and based on that careful consideration of the evidence found

' A copy of the MBTA video recordings, Exhibit 9, comprising two videos without sound, is appended to
this opposition.
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that the defendant “was quite intoxicated throughout that interview and that he did not

ive his Miranda rights.” C.A. 6’
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Justice Salinger inferred that the defendant. mas'f have been even more intoXicated
during the first, unrecorded interview. C.A.8. As stated in Commonwealth v. Osachuk,
418 Mass. 229, 235 (1994}, the Commonwealth bears the burden of rebutting the
presumption of taint of the second interview either by showing “a break in the stream of
events that sufficiently insulated the post-Miranclla statement from the tainted one,” or
that the involuntary statement was not incriminatory. As Justice Salinger noted, not only
was there nof a break in the stream of events, but the interrogating officer strove to
immediately return him to the mnterview room to get a recorded stétement; in so doing,
the officer failed to determine, or inquire into, whethér he_ was intoxicated or able to
understand ihe rights he was waiving. .C.A.5-6, & 10. In carefuily assessing aii the
evidéhéé; Justicé Saliﬁger found fﬁat' ﬂie deféﬁdant was too i'ri.t.oxicate-é in .1;.1'13_ ﬁfst “
interview to waive his Miranda rights, that the failure to record that statement left
“substantial doubt” about whether he made a knowing and intelligent waiver during that
first interview, and that the police could not cure that problem by an immediate effortat a
second interview. C.A. 10. In any case, Justice Saiinger found that the recorded
interview showed that the defendant was in fact too intoxicated in the second interview to

waive hi

wn

andna ™ o 1m
I\}.L anga 1ig 1toy i11

nd AL PRSI A 2 Y
pendent of the Osachuk “cat out of the bag™ analysis. C.A.

9-10.
The reading of Miranda wammings to an intoxicated individual is not a talisman
that immediately renders any subsequent staiement 1o be voluntary or intelligent, no

matter the degree of intoxication. The Commonwealth asseris that intoxication alon:

2 References are to Commonwealth’s appendix, cited as (C.A._ ).

Wl
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not enough to justify suppression of a statement. However, the cases the Commonwealth
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a defendant is, in some form,
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cites stand for the simple propositio
intoxicated is not sufficient to suppress a statemem; it is the level of intoxication, and
whether that level of intoxication renders a defendant- unable to understand or
intelitgently waive his rights, that is the questioq. Commonwealth v. Hosey, 368 Mass.
571,577-79 (1975). The Co@onweﬁm ignores the Hosey decision, in which the
suppression of a statement was required under remarkably similar circumstances, as
argued in the defendant’s supplemental brief after the suppression hearing. C.A. 30-31.
The Commonwealth also evades its burden to “demonstrate voluntariness beyond a
reasonable doubt, and evidence of this must affirmatively appear from the record.
Although intoxication alone is msufficient to negate an otherwise voluntary act, special
care is taken {o review the issue of voluntariness where the defendant claims to have been
under the influence of drugs or alcohol.” 'Céﬁzmonivealt}; vMello42O Mass. 375', 382'— |
83 (1995) (citing Commonwealth v. Parham, 390 Mass. 833, 838 (1984); Commonwealth
V. Doucette, 391 Mass. 443, 448 (1984)).

Justice Salinger carefully considered the documentary and testimonial évidence
presented o him, and wrote a reasoned and thoughiful decision f'}.iy consisient wiih the
testimonial evidence he credited and the documentary evidence he viewed. He 'qeld the

141 he Y ) et 1 - - - 3
Commonwealth to its burden that it “must demonstrate voluntariness beyond a

{

reasonable doubt, and evidence of this must affirmatively appear from the record. Mello,
420 Mass. at 383 (citing Parham, 390 Mass. at 838). There is no basis for reversal of this

decision suppressing the defendant’s two custodial statements.
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The Superior Court was correct in suppressing the DNA testing of the
defendant’s clothing as the fruit of the involuntary statements.

The Commonwealth claims that Justice Salinger “inexp;icably" suppresged the
forensic testing of clothing seized from the defendant afier his interrogaﬁons; The
Commonwealth cites Commonweaith v. Arzola, 470 Mass. 809,-817 (2015) for the
proposition that DNA testing of legally-seized clothing does not require a search warrant.
What makes Justice sﬂmger’s decision to suppress that forensic testing “explicable” is
that the suppression is based on the testing being the fruit of the suppressed statements.
Justice Salinger stated that the police only had probable caﬁse to arrest the defendant
based on his stateﬁen‘rs, which were obtained illegally. “The Commonwealth preseﬁted
no evidence and marie no argument that the police still had probable cause to arrest
Trémblésr for .m.urde_r- without ‘céﬁlsi&eri.ngb his confession aurmg the t‘s}}o'gsﬂs.todiél )
ihterrogations.” C.A. 10. His arrest for the warrant for failing to regisfer as a sex
offender did not justify the seizure of the clothing because such a seizure would not have
ied to evidence related to that charge, and there was no basis for such a seizure to remove
weapons. C.A. 11.

The defendant’s motion to suppress, at paragraph 3, includes a claim that “the
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suppressed...” as the illicit product of the first involuntary statement. C.A. 18. The
defendant further asserted in paragraph 4 that the seizure was not the product of a
legitimate search incident to arrest, of probable cause, or of any exigency allowing for

such a seizure without a search warrant. It is well established that if a statement is

C.A. 92



suppressed, and the police used that 1llegal statement to locate or identify evidence, that
the discover-y of that evidence was the “fruit of the poisonous tree” and is also to be
suppressed. Commonwealth v. Dimarzio, 436 Mass. 1012, 1013 (2002). If the discovery
of evidence occurs as a fruit of an illegally-obtained statement, the Commonwealth bears
the burden of proving by a preponderance of the evidence that the discovery of that
evidence would étherwise be inevitable, “that the discovery by lawful means was certain
as a practical matter.” Id.

The Conunogwealth failed to establish that the clothing would have been
seized because its discovery bj lawful means was inevitable as a practical matter. If
Jusﬁce Salinger erred in his-decision regarding the clothing, he erred in holding that
exigency would have justified the secuning of the clothing because the police saw the
blood and actgd to secure the ciothing to prevent its destruction. C.A. 11. The
Commc;ﬁwéaith failéd to .es-tablis'h.evid.ence. that thé blood Qoﬁid hé\rgbeeﬁ djscovered-
by the police independently of his involuntary statements. The b!oocf stains were not
obvious, and only became evident during the interviews and the subsequent processing
for forensic evidence, which included photographs and the seizure of the clothing.
Because the defendant was only legally arrested for the warrant concemning his failure to
register as a sex offender, that would not have justified seizing the clothing as evidence of
havc; seen as evidentiary without his statements. The Commonwealth bore the burden of
estabiishing the inevitability of the seizure of the clothing independent of his involuntary

staiements, and failed to present sufficient evidence io meet that burden.
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Whether exigent circumnstances justify a Warrantless search or seizure does not
remove the other requirements for a seizure to be legal, including probable cause or some
other basis for the seizure. Commonwealthv. Tyree, 455 Mass. 676, 684 (2010).
Moreover, to justify a seizure based on exigency, the Commonwealth must show that it
was impracticable to obtain a w'arrapt and the standards for showing this exigency are
strict. Jd. Further, when the exigency is based on a fear of destruction of evidence, there
must be a ;easonably obiective basis to believe that the evidence was susceptible to
destruction or removal. /d. at 686, and cases cited. The Commonwealth failed to meet
this burden in this case. The defendant was arrested for the warrant and was going to
remain 1n custody, in a cell, overnight at least. The opportunity to get a search warrant
existed witht;out a risk of destruction of the evidence. See Commonwealth v Taylor, 426
Mass. 189, 155 (1997 {police couid detain person until couid get search warrant for
clothing“;co tést for at:'célef‘zi-ﬁts).. There 'was no sho&i.ﬁg .tl;1at the clo‘tﬁing, or blbod stams, |
were susceptible to destruction. See Commonwealth v. Williams, 76 Mass. App. Ct. 489,
492 — 93 {2010) (po exigency to seize clothing of defendant at hospital to preserve
evidence), Commorwealth v. DeGeronimo, 38 Mass App. Ct. 714 (19953 {50 minutes
enough time for police at crash scene 0 get search warrani for defendant to secure
evidence éf intoxicétion). Most importantiy, there was no independent showing of
probable cause to seize the clothing once the statements were-tcmoved from the equ
For these reasons, the Commonwealth failed to establish that the seizure of the clothing
was inevitabie based on probable cause without consideration of his involuntary

statemenits, and failed to meet the strict requirements for exigency even if ihe seizure of
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the clothing could be viewed as not a fruit of hi
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Because the tesf{ing of the clothing was suppressed under a fruit of the poisonous
iree analysis, the Arzola holding is inapposite. This is not a queﬁién of whether the
police could test clothing legally seized without a warrant, but instead whether the
Commonwealth met its burden of showing that the seizure AND testing of the clothing
was inevitable independently of the defendant’s involuntary statements. The suppression *
of evidence that is the.fru’it of an illc;,gality does not rest on whether the discovery or
seizure of that evidence was otherwise a violation of a defendant’s privacy or other
rights. Sée., e.g., United States v. Brignoi-Ponce, 422 U.S. 873 (1975) (statement after
illegal car stop suppreésed as fruit); Harrison v. United States, 392 U.S. 219 (1968) (D’s
testimony at first trial was coerced by errors in trial, suppressed in second trial);
Commonwealth v. Charros, 443 Mass. 752, 766 (2005) (D’s testimony at first trial to
explain iliegaﬁj admiited evidence tainted and barred at subsequent trial);
Con%mo)%weafthl v Lc-1]1-t;i, 398 Mass 82§ (ﬁfﬁesées idéntiﬁe;i i)écause 6f c;o>erc.ed :
statement of D was fruit). Even if the clothing could be seized under semé theory of
exigency, the exigency limits the s.cope of any search or seizure. See Commorwealth v.
Dejarnette, 75 Mass. App. Ct. 88, 94 - 95 (20095) {exigency only justified search in
residence for person with warrant, not any further search). Any exigency woulid not
justify the subsequent DﬁA testing of the clothing absent a warrant, and the DNA testing
is clearly a { the defendant’s involuntary statements both because ihe seizure and
the testing were not shown to be inevitable absent the statements.

The seizure of the clothing, and the subsequent DNA testing of that clothing, was

the fruit of the involuntary statements of the defendant, and the Commonwealth failed to

establish that either would have inevitably occurred without those statemenis. As such,
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the seizure of that clothing, any observations of that clothing, and the ultimate testing of
that clothing must be suppressed as a fruit. There is therefore no basis to reverse this
holding of Justice Salinger, because the only possible error in that ruling was his holding

that the seizure, but not subsequent testing, was justified under an exigency.

RANDALL TREMBLAY

By his Attomey,

John C. Hayes

BBO# 557555

COMMITTEE FOR PUBLIC COUNSEL SERVICES
One Congress Street, Suite 102

Boston, MA 02114

{617y 209-5500
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COMMCNWEALTH OF MASSACHUSETTS
SUFFOLK, 8S. . SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY
No. SJ-2015-0561

Suffolk Superior Court
No.1584CR101512

COMMONWEALTH
. Ve
RANDALL TREMBLAY

ORDER ALLOWING APPLICATION
- FOR INTERLOCUTORY APPEAL

,-

This matter came before the Court, Hines, J., on the
Commonwealth's appllcatlon for leave to file an 1nterlocutory appeal
pursuant to Mass. R. Crim. P. 15(a)(2) filed on December 30, 2015.

In accordance with Commonwealth v. Jordan, 469 Mass. 134 (2014),

the notice of aépeal and application were timely filed.

Upon consi ide ration, it is ORDERED that the interlocutory appeal
éhall,proceed in the Appeals ?ourt and that_the Criminal Clerk's.
Office of £he Suffolk Superior Court shali assemble the record in
1584CR10151 and trans the Lcuu&u-go tihe Clerk’s OI
Appeals Court, Joﬂn Adamsg Cour?house,.One Pemberton Square, Room 1-

-200, Boston, Massachusetts 02108-1705.
By/£GE Court, /&%l es/’q )Oﬁigﬁy//
\\\\_Lfgy l

Entered: = January 20, 2016




COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

FOR SUFFOLK COUNTY
SUFFOLK, ss: o : SJ-2016-
COMMONWEALTH
V.

RANDALL TREMBLAY

DEFENDANT’S APPLICATION FOR LEAVE TO CROSS-APPEAL ORDER
DENYING IN PART MOTION TO SUPPRESS.
AND MOTION TO CONSOLIDATE WITH COMMONWEALTH’S APPEAL

Now comes the defendant and respectfully moves pursuant to Rule 15(a)(2) to
mclude hus cross-appeal with the Commonwealth’s appeal of the trial court’s order
allowing mparf and denying in part of his Motion to Suppress.. On January 20, 2016, the
Single Justice allowed the Commonwealth’s Rule 15(a)(£2) application for interlocu.tory
appeal; the defendant now requests a cross-appeal of the part of the Motion to Suppress
that was denied, and consolidation with the Commonwealth’s appeal, so that the motion
may be considered as a whole rather than piecemeal.

Pursuant to Commonwealth v. Jordan, 469 Mass. 134, 14748 (2014), defense

counsel states that a Notice of Interlocutory Cross-Appeal was filed in the lower court on
December 31, 2104, within 10 days of the issuance of notice of the trial conrt’s order on

December 21; this Application is being filed with a Motion to Enlarge Time For Filing."

! The Commonwealth’s application for interlocutory appeal, docket SJ-2015-0561,
included an appendix with the relevant papers (cited as “C.A._ ). This applicaticn
includes as an attachment only the trial court’s written findings on the monon io
suppress, but any further documents are available upon request.
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Pursuant to the Standing Order Concerning Applications to the Single Justice
Pursuant to Mass. R. Crim. P. 15(a)(2), defense cqunsel states the following:

I. The trial court docket number is SUCR 2015-10151.

2. The ﬁal court made written findings which are summarized below and
attached to this Application.

3. A Memorandum of Law is attached.

4. The length of trial ié up to the Commonwealth; likely one to three weeks.

5. The case is stayed pending the Commonwealth’s interlocutory appeal, which
has not yet been docketed.

6. The prosecutors in this matter are ADAs Amy Galatis and Janis Smith, One

Bulfinch Place, Boston, MA 02114; 617-619-4000.

MEMORANDUM OF LAW

"_fhe Singie Jﬁs-ﬁcé has alfeédy élloWed fhe -Co-nirr.:onweé}ﬂl"s épbﬁéaﬁ;)ﬁ for anA
interlocutory appeal. The order in question allowed in part and denied in part the
defendant’s Motion to Suppress, suppressing his statements after b'eing arrested but not
before, and the results of forensic testing on his clothes but not the clothes themseives.
Now the defendant respectfuily seeks consideration of the part of the Mbtion that was
denied, so that the Appeals Court may consider the entirety of the Motion to Suppress,
with issues that are intertwined with these already before the

Commonwealths’ interlocutory appeal.

PROCEDURAL HiISTORY

The defendant is charged by indictment with two offenses: (1) Murder, pursuant

to G.L.c. 265, § 1; and (2) Violating an Abuse Prevention Order, pursuant o G.L.

bR

C.A. 99



209A, § 7. On September 29, 2015, the defendant filed a Motion to Suppress, with
memorandum and affidavit. On November 24, 2615, the Commonweaith filed a
Memorandum in Opposition. On November 30, 2015, 2 judge c;f the Superior Court
conducted an evidentiary hearing on the motion. On that date the defendant also filed a
supplemental Memoragdum in Support <;f Motion te Suppress. Following the hLearing, on
December 9, 2015, the Commonwealth submitted a supplemental Memorancium in
Opposition.

On December 20_, 2015, the judge issued an order allowing in part and &en)dng in
part the Motion to Suppress. The court’s notice was generated and sent to the parties the
-next day, December 21. On December 29, the Commonwealth filed a Notice of
Interlocutory Appeal in the Superior Court, and on December 30, the Commonwealth
filed an Application Requesting the Single Justice Reverse the Order of the Suffolk
Sﬁpeﬁér‘ Coﬁrt AlIo@g fﬁe Deféﬁdaﬁf’é Moﬁon fo Suﬁprésé. 'On I anuary 8,72-01.6, the
defendax;t filed an Opposition to the Commonwealths® Application to the Single Justice.
On January 20, 2016, the Single. Justice ordered that the Commonwealth’s interlocutory
appeal shall proceed in the Appeals Coust.

Meanwhile, on December 31, ten days after 1ssuance of the notice of the motion

judge’s decision, the defendant filed a Notice of 'Interiocutory Cross-Appeal in the

EVIDENCE AT THE MOTION HEARING

Three officers testified at the motion hearing on November 30, 2015, and the

parties submitted a number of exhibits. Because the motion judge’s factual findings are

[F3]
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for the most part thorough and correct, the defendant will only provide a short summary
here.

In the early moming of November 18, 2014, the police received a call for a
woman who had died in the Hyde Park section of Boston. The police arrived and found
the bloody body of 2 woman lying dead on a couch. The police spoke with several
_people on scene and later fouﬁd Randall Tremblay outside, first mumbling to himself and
later yelling on the sidewalk, “I know what happened” and “she was my friend.” They
knew Mr. Tremblay had a warrant out for his arrest on unrelated charges of failing to
register as a sex offender, and s0 once they determined his identity, they arrested him.
Mr. Tremblay disputed the validity of the warrant and asked to be released, as he
continued to do throughout the morming.

The police took Mr. Tremblay to headquarters and interviewed him twice, with
thé second ﬁme necésééfy .becau-se the. ﬁrst-ﬁmé th‘e“yifailned to ;'ecorci the iﬁterﬁew. )
During both interviews Mr. Tremblay made incriminating statements about killing the
w;aman whose body the police had found. Mr. Tremblay was heavily intoxicated, as
demonstrated by his demeanor and statements in his second (video recorded} interview,
by his demeanor in video of him drinking at an MBTA station several hours beforehand,
by his statements admitting to continue to drink between being at the MBTA station and

elief that the police would reiease him once he

x
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sorted out the warrant for failure to register, despite his confessions to homicide.

Based on his statements, the police arresied Mr. Tremblay for murder. They took
him to another part of the station for fuil photographs, going beyond the standard booking

photes. The police looked and fourid small stains of apparent blood on one of his
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sneakers and one of his socks, and they seized all of the clothing that he was wearing and
later performed forensic tests on the spots without a warrant.
The motion judge denied the motion in part and allowed it in part. He found that

the Commonwealth did not meet its burden of proving that Mr. Tremblay made a
knowing and intelligent waiver of his Miranda nights, and therefore suppressed all his
statements made after his arrest. He also suppressed the forensic testing of the clothes,
but not the clothes themselves, finding that the police did not have probable cause to
arrest Mr. Tremblay for murder without his improperly obtained statements, and could
‘not seize the clo&es incident to arrest only for failure to register as a sex offender, but
could seize them under the exigency exception once the blood stains were observed,
although could not perform forensic testing on them under the exigency exception. He
did noi make any findings about the exact timing of finding the biood stains, however,
ndr whether the poliéé w.cﬁ.lld ha.v-é ls.ea-rchecni. .forl and.t‘"omid thé b-lood.s.teldn-é- abéent Mr. |

Tremblay’s statements.

ARGUMENT
L The administration of justice wi H g facilitated by interjocutory appeal
because the Dar‘b ot the Motion to Suppress that were aliowed {the subiecis of

the Commonwealth’s mtenocutory appeal) are intertwined with the parts that
were denied (the subjects of this cross-appeal).

The Commonwealth’s interlocutory appeal has.already been accepted, targeting
the judge’s supbression of the defendant’s custodial statements and the forensic testing of
his clothes. The defendant now seeks to challenge whether those clothes were properly
seized and searched in the ﬁrst place, an issue that i s heavily tied up with the judge’s
ruling on the testing of those clothes. It will be most efficient to consider those issues

together rather than in piecemeal appeals.
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II. The motion judge erred in not suppressing the clothes.

Although the motion judge correctiy supprcssed the testing of the defendant’s
clothing, the judge should have gone further and suppressed the clothing itself. The
defendant’s motion to suppress, at paragraph 3, includes 2 claim that “the second
interview, and any collection of evidence as a result of these interviews, must be
suppressed...” as the illicit product of the first involuntary statement. C.A. 18. The
defendant further asserted in paragraph 4 that the seizure was not the product of a
legitimate search incident to arrest, of probable cause, or of any exigency allowing for
such a seizure without a search warrant.

It is well established that if a statement is suppressed, and the police used that

illegal statement to locate or identify evidence, that the discovery of that evidence was

the “fruit of the poisonous tree” and is also to be suppressed. Commonweaith v.

Dlmarzm 43 6 Mass.. iOlé, 1013; -(2002). If; 'the.diééévéfy of ;:v-idenceléé;:xllrs as a‘ fruit- o.f. -
an illegally-obtained statement, the Commonwealth bears the burden of proving by a
preponderance of the evidence that the discovery of that evidence would otherwise be
inevitable, “that the discovery by lawful means was certain as a practical matter.” Id.
The Commonwealth failed to establish that the ciothing would have been seized
because its discovery by lawful means was inevitable as a practical matter. Justice
Salinger therefore erred in holding that exigency would have justified the securing of the
clothing-because the polic-e saw the blood and acted to secure the clothing to prevent its
destruction. C.A. 11. The evidence did not show that the blood would have been
discovered by the police independently of his involuntary statements. The blood stains

were not obvious, and only became evident during the interviews and the subsequent
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processing for forensic evidence, which included photographs and the seizure of the

fa%lure to register as a sex offender, -that would not have justified seizing the clothing as
evidence of that crime. The police did not have any other basis to view any blood that
they might have seen as evidentiary without his statements. The Commonwealth bore the
. burden of estabiishing the inevitability of the seizure of the clothing independent of his
involuntary’ statements, and failed to present sufficient evidence to meet that burden.
Whether exigent cﬁcumstances justify a warrantless search or seizure does not
remove the other requirements for a seizure to be legal, including probable cause or some

other basis for the seizure. Commonwealth v. Tyree, 455 Mass. 676, 684 (2010).

Moreover, to justify a seizure based on exigency, the Commonwealth must show that it
was impracticable to obiain a warrant, and the standards for showing this exigency are
stnct Id. Further, v-vhén- tile éﬁigerlmyvis béséd 6n Aa.fea:-of dés;fruc‘;iéﬁ of .e;,vidénce, thére
must be a reasonably obj ecti'.ve basis to believe that the evidence waé susceptible to
destruction or rexnoval. Id. at 686, and cases cited. The Commonwealth failed to meet
this burden in this case. The defendant was arrested for the warrant and was going to
remain in custody, in a cell, overnight at least. The opportunity to get a search warrant

existed without a risk of destruction of the evidence. See Commonweaiih v Tavlor, 426

3
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clothing to test for accelerants). There was no showing that the clothing, or blood stains,

were susceptibie to destruciion. See Commonwealth v. Williams, 76 Mass. App. Ct. 489,

492 — 93 (2010} {no exigency to seize clothing of defendant at hospital to preserve

evidence); Commeonwealth v. DeGeronimo, 38 Mass. App. Ct. 714 {1995} (50 minutes-
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enough time for pblice at crash scene to get search warrant for defendant to secure
evidence of intoxicationy. Most importantly, there was no independent showing of
probable cause to seize the clothing once the statements were removed from the equation.
For these reasons, the Commonwealth failed to establish that the seizure of the élothin'g
was inevitable based on probable cause without consideration of his illegally obtained
statements, and failed to meet the strict requirements for exi gency even if the seizure of
the clothing could be viewed as not a fruit of his statements.

The seizure of the clothing, and the subsequent DNA testing of that clothing, were
both the fruit of the involuntary statements of the defendant, and the Commonwealth
failed to establish that either would ha';"e inevitably occurred without those statements.
As such, the seizure of that clothing and any observations of that clothing should be
suppressed along with the testing of the clothing.

CONCLUSION

The defendant respectfully requests leave to file an interlocutory cross-appeal of
the deﬁia] in part of the motion to suppress, and to consclidate it with the |
Commonwealth’s appeal. The administration of justice will be facilitated by the
interlocutory cross-appeal because the issues are intertwined with those already invoived

in the Commonwealth’s interlocutory appeal.
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RANDALL TREMBLAY
By his Attorney,

John C. Hayes

BBO# 557555

COMMITTEE FOR PUBLIC COUNSEL SERVICES
One Congress Street, Suite 102

Boston, MA 02114

(617) 205-5500
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CERTIFICATE OF SERVICE

I, John Hayes, the undersigned, do hereby certify under the pains and penalties of
perjury that I have today, February 11, 2016, made service on Commonwealth’s counsel
by sending a copy of the attached Defendant’s Application for Leave to Cross-Appeal
Order Denying in Part Motion to Suppress and Motion to Consolidate with
Commonwealth’s Appeal by first-class mail to Amy Galatis, Esq.

Jjohn Hayes, BBO#557555
Commiittee for Public Counsel Services
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT"
FOR SUFFOLK COUNTY

SUFFQOLK, ss: Si-2016-

COMMONWEALTH
V.

RANDALL TREMBLAY

MOTION TO WAIVE FILING FEE

Now comes the defendant and respectfully moves this Honorable Court to waive
the fee normally required for an Application for Leavé for Interlocutory Appeal. In
support thereof, counsel states that Mr. Tremblay has been found indigent by the trial
court and the Committee for Public Counsél Services, of which counsel is an employee, |

bas been appointed 1o represent him. Mr. Tremblay is also currently incarcerated.

RANDALL TREMBLA
By his Attorney,

John C. Hayes

BBO# 557555

COMMITTEE FOR PUBLIC COUNSEL SERVICES
One Congress Street, Suite 102

Boston, MA 02114 .

(617) 209-5500
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COMMONWEALTH OF MASSACBUSETTS
- SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY

SUFFOLK, ss: : SJ-2016-

COMMONWEALTH
V.

RANDALL TREMBLAY

AFFIDAVIT IN SUPPORT OF MOTION TO WAIVE FILING FEE

I, John Hayes, state that the following is true to the best of my knowledge, information,
and belief:

1.

2.

W

I am an attorpey for the Committee for Public Counsel Services.
M. Tremblay has been found indigent, and I have been appointed to represent

Mr. Tremblay is also currently incarcerated at the Middlesex House of Correction

aii

at Billerica, and is therefore unable to work.

Signed under the pains and penaities of perjury, this 9% of February, 2016.

John Hayes

[
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY

SUFFOLK, ss: | ' $J-2016-

COMMONWEALTH

V.

RANDALL TREMBLAY

DEFENDANT’S MOTION TO ENGLARGE TIME FOR FILING APPLICATION
FOR LEAVE TO CROSS-APPEAL

Now comes the defendant in the above-captioned matter and hereby moves this
Honorable Court, pursuant to Rules 2 and 14(b) of the Massachusetts Rules of Appellate
Procedure, for an o;derpe_:nniﬁi_nghirp to file his Application for Leave to Cross-Appeal
late. As grounds therefore, defendant states that a Notice of Interlocutory Cross-Appeal
has been filed within the expiration of time therefor, and there is good cause to permit the
iate filing of the Application for Leave to Cross-Appeal.

RANDALL TREMBLAY
By his Attomey,

John C. Hayes
BBO# 557555
COMMITTEE FOR PUBLIC COUNSEL SERVICES

One Congress Street, Suite 102
Boston, MA 02114
(617) 269-5500
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY

SUFFOLK, ss: . Sj-2016-

COMMONWEALTH
V.

RANDALL TREMBLAY

AFFIDAVIT IN SUPPORT OF MOTION TO ENGLARGE TIME

I, John Hayes, state that the following is true to the best of my knowledge, information,

and belief:

1. I am an attorney for the Committee for Public Counsel Services.

2. Mr. Tremblay has been found indigent, and I have been appointed to represent

3. On December 20, 2015, the judge issued his order ailowing in part and denying in
part the defendant’s Motion to Suppress. The Court issued notice of the decision
the next day, December 21, 2015.

4. On December 29 and 30, 2015, the Commonweaith filed its notice of appeal in
the Superior Court and application for leave to appeal with the Single Justice.

5. On December 31, 2015, the defense filed a Notice of Interlocutory Cross-Appeal
in the Superior Court.

6. On January 20, 2016, the Single Justie allowed the Commonwealth’s appiication
and ordered that the case proceed in the Appeals Court.

7. Upon consideration after receving notice of this, and after consulation with staff

in our Appeals Unit, I now desire to consolidate the full issues raised by the
Motion to Suppress and hereby file this request for an enlargement of time to file
the Application.

8%
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Signed under the pains and penalties of perjury, this 9" of February, 2016.

John Hayes
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COMMONWEALTE OF MASSACHUSETTS

SUFFOLK, SS. SUPREME JUDICIAIL COUR
FOR SUFFOLK COUNTY
No. SJ-2016-0057

n

uffolk Superior Court
i0.8UCR2015-10151

iz

COMMONWEALTH
Ve
RANDALL TREMBLAY

ORDER ALLOWING APPLICATION
FOR INTERLOCUTORY APPEAL

This matter came before the Court, Cordy, J., on the
defendant's application for leave to file an interlocutory
appeal puféuént fo Mass. ﬁ.‘Criﬁ. P;-ls(a)(z) filéd-oﬁ Fébruéry
12, 201e6.

In accordance with Commonwealth v. Jordan, 469 Mass. 134

{2014), the threshold procedural motion for late £iling shall be
addressed first. Upon consideration, it is ORDERED that the
defendant's motion for permission to file the application late
be, and hereby is, ALLOWE

It is FURTHER ORDERED thaf the interlocutory appeal shall

proceed in appeals Court and shall be comsolidated with the

3
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D

Commonwealth's interlocutory appeal (SJ-2015-0561) concerning

the same triai court order and that the Criminal Clexk's Qffice
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of the Suffolk Su?erior Court shall assemble the record in
SUCR2015-10151 and transmit the record to the Clerk's Office of
the Appeals Court, John Adams "Courthouse, One Pemberton Square,

Room 1-200, Boston, Massachusetts 02108-1705.

P
N\
; thé vourt, (Cordy/,

/ LAAAL

' Malﬂ.[c_ S. Dovle, /
/ 1
February 24, 2016 C:////

Entered:
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